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Competitive Negotiation Under The
Revolutionary FAR Overhaul

By Vernon J. Edwards®

One of the most interesting results of the “revolutionary” overhaul of
the Federal Acquisition Regulation (FAR)"' was the decision to delete the
word discussions from the coverage of the source selection process in
FAR Part 15, Contracting By Negotiation, and to replace it with the
word negotiations. It is not clear why the overhaulers made the change.
Discussions is the term used in the procurement statutes, 10 U.S.C.A.
§ 3303 and 41 U.S.C.A. § 3703, and it is the term on which a large body
of bid protest case law is based. What, if anything, do the overhaulers
intend the effect to be? The bid protest tribunals—the Government Ac-
countability Office (GAO) and the U.S. Court of Federal Claims—have
long used the terms discussion and negotiation interchangeably in
hundreds of protest decisions. Do the overhaulers expect there to
henceforth be a difference between discussion and negotiation in terms
of government objectives, procedures, behaviors, and contracting
outcomes? If so, what do they expect contracting officers and competing
offerors to do differently? How do they expect the protest tribunals to
interpret and enforce the change?

History Of The Discussions Rule 1950-1997

To understand the significance of the Revolutionary FAR Overhaul
(RFO) change, if any, it is appropriate and helpful to recall the past so
we can avoid having to repeat it. Thus, we begin by reviewing the regula-
tory history of competitive negotiation.

The 1949 Armed Services Procurement Regulation (ASPR)

When Congress passed the Armed Services Procurement Act of 19472
it required the Department of Defense (DOD) to use formal advertising
(now called sealed bidding) to award contracts, but it permitted procure-

*Vernon J. Edwards is a former Air Force and Department of Energy contracting
official, contributing author to THE Nasu & Cisinic Report, and the founder of The FAR
Bootcamp®.
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ment by negotiation under specified circumstances,
negotiation being defined as any process that was not
formal advertising.

In 1949, DOD published what would become known
as the Armed Services Procurement Regulation
(ASPR) in Title 32 of the Code of Federal Regulations
(CFR), and included the following provisions:

(b) Comparison of the business reputations and re-
sponsibilities of the respective persons or firms who
submit quotations;

(c) Consideration of the quality of the supplies or
services offered, or of the same or similar supplies or
services previously furnished, with due regard to the
satisfaction of technical requirements;

(d) Consideration of delivery requirements;

§ 402.100 Scope of subpart. This subpart deals with
the nature and use of negotiation as distinguished from
formal advertising, and with limitations upon that use.

§ 402.101 Negotiation as distinguished from formal
advertising. As used throughout this subchapter, nego-
tiation means that method of procurement under which
the procedures for procurement by formal advertising,
as set forth in Part 401 of this subchapter, are not
required. Whenever supplies or services are to be
procured by negotiation, price quotations, supported
by statements and analyses of estimated costs or other
evidence of reasonable prices and other vital matters
deemed necessary by the Contracting Officer, shall be
solicited from all such qualified sources of supplies or
services as are deemed necessary by the Contracting
Officer to assure full and free competition consistent
with the procurement of the required supplies or ser-
vices, in accordance with the basic policies set forth in
Subpart C of Part 400 of this subchapter, to the end that
the procurement will be made to the best advantage of
the Government, price and other factors considered.
Negotiation shall thereupon be conducted, by Contract-
ing Officers and their negotiators, with due attention
being given to the following and any other appropriate
factors:

(a) Comparison of prices quoted, and consideration
of other prices for the same or similar supplies or ser-
vices, with due regard to cost of transportation, cash
discounts, and any other factor relating to price;

(e) Discriminating use of price and cost analyses;

(f) Investigation of price aspects of any important
subcontract;

(g) Individual bargaining, by mail or by conference;
(h) Consideration of cost sharing; and

(1) Effective utilization in general of the most desir-
able type of contract, and in particular of contract pro-
visions relating to price redetermination. [342 words]?

Congressional Outrage Over Excessive Use
Of Negotiated Procurement

In 1950, President Truman declared a national emer-
gency at the start of the Korean War, thereby permit-
ting the Department of Defense to procure by negotia-
tion, which was considered more expeditious than
formal advertising. But when a truce was declared in
1953 President Eisenhower did not cancel the emer-
gency declaration, and DOD continued to procure by
negotiation. Congress thought of negotiation as a
noncompetitive process. So, when in the early 1950s
Congress discovered that more than 90% of post-
conflict DOD contract obligations were made through
negotiation members were shocked and dismayed, and
they demanded that DOD describe and explain its
negotiation process.
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DOD defended itself by pointing out that it con-
ducted competitive negotiations. Congress demanded
to know how competitive negotiations were conducted.
What followed were several years of congressional
investigation and criticism of DOD’s negotiated
procurements. DOD said that competitive negotiations
included discussions, but did not provide what some
senators and representatives considered a coherent
description. Typical of the congressional reactions was
that of Senator Paul Douglas of Illinois on July 1,
1957:

We have stated some of the information developed
in specific studies within the three service departments;
and we have commented upon the testimony of the
Department of Defense as the policymaking agent for
the military services upon its interpretation of ASPA
[Armed Services Procurement Act] and regulations.
From that, a number of conclusions follow:

We are, at the present time, no nearer to a definition
of what “negotiation” means than that there are four
different views; one, in the Department of Defense; an-
other in the Department of Navy; another in the Depart-
ment of Army; and a fourth in the Department of Air
Force. Among these four there are as many interpreta-
tions of the word as there are people administering the

law and regulations.
% ok k

The Department of Defense says that to negotiate
means to discuss. Yet while we were being assured by
the Chairman of the Armed Services Procurement
Regulations Committee that the word had a simple
meaning whose purposes are understandable to all,
nonetheless, another form of procurement was to be
adopted, to wit: The Navy practice of awarding to the
favorite contractor when it is suited to the Department
of Navy, section 3-805, APR [ASPR].

Why are we constantly belabored with the sugges-
tion that negotiation is the most satisfactory way of
contracting?

The answer has been very simply stated and restated
by the Comptroller General. The most recent of his de-
cisions is that once authority is given to negotiate, “the

sky is the limit” for practice, procedures, and prices.
% ok k

We think that a new section must be added to the
[Armed Services Procurement] act. We will define
what negotiation requires so that all departments and
the public may know what is to be expected when ne-
gotiations are invited and permitted under the act.*

© 2026 Thomson Reuters

Congress began debating whether to make discus-
sions statutorily mandatory. DOD argued against it,
saying that competitors might pad their prices to leave
room for concessions if the government committed
itself to negotiations, and the government might end
up paying higher prices.

The 1961 ASPR Update

Faced with the prospect of unwanted legislation,
DOD tried to dissuade Congress from enacting a law
by revising the ASPR. As the controversy reached a
crescendo, and in an apparent attempt to stave off
legislation, DOD amended its ASPR in 1961 to add
the following:

§ 3.805-1 General. (a) After receipt of initial propos-
als, written or oral discussions shall be conducted with
all responsible offerors who submit proposals within a
competitive range, price and other factors considered

. . .. [Emphasis added.]
* % %

. . . In any case where there is uncertainty. as to the
pricing or technical aspects of any proposals, the
contracting officer shall not make award without fur-
ther exploration and discussion prior to award. Also,
when the proposal most advantageous to the Govern-
ment involves a material departure from the stated
requirements, consideration shall be given to offering
the other firms which submitted proposals an op-
portunity to submit new proposals on a technical basis
which is comparable to that of the most advantageous
proposal, provided that this can be done without reveal-
ing to the other firms any information which is entitled
to protection under § 3.109 of this part.

(b) Whenever negotiations are conducted with more
than one offeror, no indication shall be made to any of-
feror of a price which must be met to obtain further
consideration, since such practice constitutes an auc-
tion technique which must be avoided. No information
regarding the number or identity of the offerors partici-
pating in the negotiations shall be made available to
the public or to any one whose official duties do not
require such knowledge. Whenever negotiations are
being conducted with several offerors, while such ne-
gotiations may be conducted successively, all offerors
participating in such negotiations shall be offered an
equitable opportunity to submit such pricing, technical,
or other revisions in their proposals as may result from
the negotiations. All offerors shall be informed that af-
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ter the submission of final revisions, no information
will be furnished to any offeror until award has been
made. Modifications of proposals received after the
submission of final prices shall be considered only
under the circumstances set forth in § 3.804-2(b) (re-
lating to late proposals). [307 words]®

Thus, the phrase written or oral discussions entered
the formal procurement lexicon.

The 1962 Truth In Negotiations Act

Nevertheless, Congress enacted the requirement to
conduct discussions into law in 1962 as part of the
Truth in Negotiations Act, Pub. L. No. 87-653, which
provided as follows:

(c) Section 2304 [of title 10 U.S.C.] is amended by
adding a new subsection as follows:

“(g) In all negotiated procurements in excess of
$2,00 in which rates or prices are not fixed by law or
regulation and in which time of delivery will permit,
proposals shall be solicited from the maximum number
of qualified sources consistent with the nature and
requirements of the supplies and services to be pro-
cured, and written or oral discussions shall be con-
ducted with all responsible offerors who submit propos-
als within a competitive range, price, and other factors
considered: Provided, however, That the requirements
of this subsection with respect to written or oral discus-
sions need not be applied to procurements in implemen-
tation of authorized set-aside programs or to procure-
ments where it can be clearly demonstrated from the
existence of adequate competition or accurate prior
cost experience with the product, that acceptance of an
initial proposal without discussion would result in fair
and reasonable prices and where the request for propos-
als notifies all offeror of the possibility that award-may
be made without discussion.” (161 words.)

As a result of Pub. L. No. 87-653, language virtu-
ally identical to the ASPR text was inserted into the ci-
vilian agency Federal Procurement Regulations.®

The Bid Protest “Tightrope”

After the enactment of Pub. L. No. 8§7-653 in 1962
the conduct of discussions became fertile ground for
bid protests, which affected the way contracting of-
ficers conducted or avoided conducting discussions.
The General Accounting Office, now the Government
Accountability Office (GAO), has rendered more than

4

2,000 bid protest decisions in response to industry
complaints about government conduct during compet-
itive negotiations, decisions in which that office
interpreted the law and its implementing regulations,
elaborated on the concept of the competitive range,
specified the fundamental purpose of discussions,
required that discussions be meaningful, equal, fair,
and not misleading, specified what discussion behav-
iors were improper, such as coaching, technical trans-
fusion, technical leveling, and auctioning, and speci-
fied procedures for letting offerors submit best and
final offers (later called final proposal revisions). It is
fair to say that the GAO developed the concept of
discussions as it has come to be known until the RFO.

The principal issues were (1) what the contracting
officer must say to offerors, (2) what the contracting
officer must not say, and (3) the procedure for proposal
revisions. Word-of-mouth advice was passed around
by contracting officers that one way to avoid or survive
protests was either to (1) award without conducting
discussions or (2) limit discussions to telling offerors
what is wrong with their proposals (weaknesses and
deficiencies) but not telling offerors how to fix them.
Very often, discussions were little more than a terse
one-way communication from the government to
offerors. On occasion, the government’s comments
were read from a memorandum, after which offerors
could ask written questions and the government would
caucus to prepare written answers.’

In 1987, the late Steven W. Feldman, a procurement
attorney for the Army Corps of Engineers, wrote a
lengthy and heavily annotated article for PusLic Con-
TRACT Law JourNAL, Traversing the Tightrope Between
Meaningful Discussions and Improper Practices in
Negotiated Federal Acquisitions: Technical Transfu-
sion, Technical Leveling, and Auction Techniques, in
which he began as follows:

Many rules restrict federal contracting agencies in
how they conduct discussions during negotiated
acquisitions. For example, Federal Acquisition Regula-
tion (FAR) 15.610(d)(2) prohibits ‘technical
transfusion:” ‘government disclosure of technical in-
formation pertaining to a proposal that results in
improvement of a competing proposal.” In another
example, FAR 15.610(d)(1) provides against ‘techni-

© 2026 Thomson Reuters
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cal leveling:” ‘helping an offeror to bring its proposal
up to the level of other proposals through successive
rounds of discussion, such as by pointing out weak-
nesses resulting from the offeror’s lack of diligence,
competence, or inventiveness in preparing the
proposal.” In a third example, FAR 15.610(d)(3)
proscribes ‘auction techniques’: ‘indicating to an of-
feror a cost or price that it must meet to obtain further
consideration;’ ‘advising an offeror of its price stand-
ing relative to another offeror . . .:” or ‘otherwise
furnishing information about other offerors’ prices.’
These regulatory prohibitions stem from 10 U.S.C.
2305(b)(4)(B) and 41 U.S.C., which the decisional law

The government and prospective contractors have a
mutual interest in seeing that acquisitions are conducted
properly. In the author’s view, the suggested reforms
would enhance the statutory goal of full and open com-
petition in the award of federal contracts, and would
enable the contracting agencies to traverse the perilous
path between meaningful discussions and the improper
practices described in FAR 15.610(d).®

The 1984 Federal Acquisition Regulation
(FAR)

. o . . o When the government-wide FAR took effect on
has interpreted to require ‘meaningful discussions’ dur-

ing negotiated acquisitions. April 1, 1984, the rules about discussions were in FAR
%% % 15.610 and 15.611, as follows:

Frequently, a fine line exists between meaningful
discussions and the improper practices described in
FAR 15.610(d).®

After analyzing the GAQ’s decisions, Feldman
concluded as follows:

The procurement statutes, regulations, and case law
require the government to engage offerors in meaning-
ful discussions and to avoid technical transfusion,
technical leveling, and auction techniques. The above
rules maximize competition, avoid unfairness during
negotiations, and ensure that the government obtains
the most favorable contract.

This article has pointed out the following deficien-
cies or gaps in FAR 15.610(d) and the case law. The
GAQO'’s decisions in some respects have been inconsis-
tent in defining the meaningful discussions require-
ment, and the result has been a dilution of the statutory
mandate. The GAO’s definition of technical transfu-
sion in several decisions departs from the FAR, and the
GAO should disapprove any of its precedents that
conflict with the FAR definition of this practice. The
auction decisions of the GAO provide sound analogous
authority for determining the remedies for a transfu-
sion violation. The GAO’s technical leveling cases are
inconsistent, and a few decisions incorrectly require a
bad intent on the part of the government. The FAR is
also deficient in adopting an excessively narrow defini-
tion of technical leveling that is at odds with the broad
policy underlying this prohibition. As in the transfu-
sion cases, the auction decisions of the GAO provide
persuasive authority for determining an appropriate
postaward technical leveling remedy. The GAO should
disavow any of its pre-FAR decisions that depart from
the FAR’s current definition of improper auction
techniques.

© 2026 Thomson Reuters

15.610 Written or oral discussion.

(a) The requirement in paragraph (b) below for writ-
ten or oral discussion need not be applied in acquisi-
tions—

(1) Of $25,000 or less;
(2) In which prices are fixed by law or regulation;

(3) In which date of delivery or performance will not
permit discussion;

(4) Of the set-aside portion of a partial set-aside;

(5) Involving small business restricted advertising;
or

(6) In which adequate competition or accurate prior
cost experience with the product or service clearly
demonstrates that acceptance of the most favorable
initial proposal without discussion would result in a
fair and reasonable price; provided, that—

(i) The solicitation notified all offerors of the pos-
sibility that award might be made without discussion;
and

(i1) The award is in fact made without any written or
oral discussion with any offeror.

(b) Except as provided in paragraph (a) above, the
contracting officer shall conduct written or oral discus-
sion with all responsible offerors who submit propos-
als within the competitive range. The content and
extent of the discussions is a matter of the contracting
officer’s judgment, based on the particular facts of each
acquisition (but see paragraphs (c) and (d) below).

(c) The contracting officer shall—
(1) Control all discussions;

(2) Advise the offeror of deficiencies in its proposal
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so that the offeror is given an opportunity to satisfy the
Government’s requirements;

(3) Attempt to resolve any uncertainties concerning
the technical proposal and other terms and conditions
of the proposal,

(4) Resolve any suspected mistakes by calling them
to the offeror’s attention as specifically as possible
without disclosing information concerning other of-
ferors’ proposals or the evaluation process (see 15.607
and Part 24); and

(5) Provide the offeror a reasonable opportunity to
submit any cost or price, technical, or other revisions
to its proposal that may result from the discussions.

(d) The contracting officer and other Government
personnel involved shall not engage in—

(1) Technical leveling (i.e., helping an offeror to
bring its proposal up to the level of other proposals
through successive rounds of discussion, such as by
pointing out weaknesses resulting from the offeror’s
lack of diligence, competence, or inventiveness in
preparing the proposal);

(2) Technical transfusion (i.e., Government disclo-
sure of technical information pertaining to a proposal
that results in improvement of a competing proposal);
or

(3) Auction techniques, such as—

(1) Indicating to an offeror a cost or price that it must
meet to obtain further consideration;

(i) Advising an offeror of its price standing relative
to another offeror (however, it is permissible to inform
an offeror that its cost or price is considered by the
Government to be too high or unrealistic); and

(iii) Otherwise furnishing information about other
offerors’ prices.

15.611 Best and final offers.

(a) Upon completion of discussions, the contracting
officer shall issue to all offerors still within the com-
petitive range a request for best and final offers.

(b) The request shall include—
(1) Notice that discussions are concluded;

(2) Notice that this is the opportunity to submit a
best and final offer;

(3) A common cutoff date and time that allows a rea-
sonable opportunity for submission of written best and
final offers; and

(4) Notice that if any modification is submitted, it
must be received by the date and time specified and is
subject to the Late Submissions, Modifications, and
Withdrawals of Proposals or Quotations provision of
the solicitation (see 15.412).

(c) After receipt of best and final offers, the contract-
ing officer should not reopen discussions unless it is
clearly in the Government’s interest to do so (e.g., it is
clear that information available at that time is inade-
quate to reasonably justify contractor selection and
award based on the best and final offers received). If
discussions are reopened, the contracting officer shall
issue an additional request for best and final offers to
all offerors still within the competitive range.

(d) Following evaluation of the best and final offers,
the contracting officer (or other designated source
selection authority) shall select that source whose best
and final offer is most advantageous to the Govern-
ment, consistent with the established evaluation factors.
[652 words]™

Those rules reflected the interpretations and deci-
sions of the GAO.

The 1984 Competition In Contracting Act

The Competition in Contracting Act (CICA) of
1984 required agencies to seek full and open compe-
tition and eliminated the statutory preference for
procurement by formal advertising, which was re-
named sealed bidding. Agencies could thenceforth
procure by negotiation at will, seeking “best value”
instead of lowest price. This was a celebrated change,
but it created a new problem. Agencies and companies
experienced mainly in the use of sealed bidding, and
with relatively little if any experience in the conduct of
competitive negotiations, began to conduct “best
value” FAR Part 15 source selections, and now had to
cope with the complicated concepts and procedures of
establishing a competitive range, conducting written
or oral discussions, and seeking best and final offers.
When preparing their requests for proposals they cut
and pasted variations of the instructions used by DOD
for preparing proposals for research and systems
development, which instructed offerors to describe
their “proposed approach” or “management plan” for
janitorial and grounds maintenance services. They then
evaluated the proposals for “understanding the prob-

99 ¢

lem,” “understanding the requirement,” and ‘“sound-

© 2026 Thomson Reuters
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ness of approach.” The result was that after CICA the
number of discussions bid protests increased signifi-
cantly over comparable 22-year periods of time before
and after CICA—1962 to 1984 and 1985 to 2007. It is
difficult to say how much of the increase was due to
problems conducting competitive negotiations rather
than other causes, but CICA certainly contributed to it.

The 1997 FAR Part 15 Rewrite

In December 1995, the Office of Federal Procure-
ment Policy announced a plan to “rewrite” FAR Part
15 by October 1996, and stating that the purpose was
to “simplify, update and streamline” the rules.' It was
to be a 10-month project, but it was not completed until
September 30, 1997, when the FAR Council published
a final rule in the Federal Register to implement the
changes."® The result was the celebrated FAR Part 15
Rewrite, which replaced FAR 15.610 and 15.611 with
the following.

15.306 Exchanges with offerors after receipt of
proposals.

(a) Clarifications and award without discussions. (1)
Clarifications are limited exchanges, between the
Government and offerors, that may occur when award
without discussions is contemplated.

(2) If award will be made without conducting discus-
sions, offerors may be given the opportunity to clarify
certain aspects of proposals (e.g., the relevance of an
offeror’s past performance information and adverse
past performance information to which the offeror has
not previously had an opportunity to respond) or to
resolve minor or clerical errors.

(3) Award may be made without discussions if the
solicitation states that the Government intends to evalu-
ate proposals and make award without discussions. If
the solicitation contains such a notice and the Govern-
ment determines it is necessary to conduct discussions,
the rationale for doing so shall be documented in the
contract file (see the provision at 52.215-1) (10 U.S.C.
3303(a)(2) and 41 U.S.C. 3703(a)(2)).

(b) Communications with offerors before establish-
ment of the competitive range. Communications are
exchanges, between the Government and offerors, af-
ter receipt of proposals, leading to establishment of the
competitive range. If a competitive range is to be
established, these communications—

(1) Shall be limited to the offerors described in
paragraphs (b)(1)(i) and (b)(1)(ii) of this section and—

© 2026 Thomson Reuters

(i) Shall be held with offerors whose past perfor-
mance information is the determining factor prevent-
ing them from being placed within the competitive
range. Such communications shall address adverse past
performance information to which an offeror has not
had a prior opportunity to respond; and

(i) May only be held with those offerors (other than
offerors under paragraph (b)(1)(i) of this section)
whose exclusion from, or inclusion in, the competitive
range is uncertain;

(2) May be conducted to enhance Government
understanding of proposals; allow reasonable interpre-
tation of the proposal; or facilitate the Government’s
evaluation process. Such communications shall not be
used to cure proposal deficiencies or material omis-
sions, materially alter the technical or cost elements of
the proposal, and/or otherwise revise the proposal.
Such communications may be considered in rating
proposals for the purpose of establishing the competi-
tive range;

(3) Are for the purpose of addressing issues that must
be explored to determine whether a proposal should be
placed in the competitive range. Such communications
shall not provide an opportunity for the offeror to revise
its proposal, but may address—

(i) Ambiguities in the proposal or other concerns
(e.g., perceived deficiencies, weaknesses, errors, omis-
sions, or mistakes (see 14.407)); and

(ii) Information relating to relevant past perfor-
mance; and

(4) Shall address adverse past performance informa-
tion to which the offeror has not previously had an op-
portunity to comment.

(c) Competitive range. (1) Agencies shall evaluate
all proposals in accordance with 15.305(a), and, if
discussions are to be conducted, establish the competi-
tive range. Based on the ratings of each proposal
against all evaluation criteria, the contracting officer
shall establish a competitive range comprised of all of
the most highly rated proposals, unless the range is fur-
ther reduced for purposes of efficiency pursuant to
paragraph (c)(2) of this section.

(2) After evaluating all proposals in accordance with
15.305(a) and paragraph (c)(1) of this section, the
contracting officer may determine that the number of
most highly rated proposals that might otherwise be
included in the competitive range exceeds the number
at which an efficient competition can be conducted.
Provided the solicitation notifies offerors that the com-



MARCH 2026 | 26-4

BRIEFING PAPERS

petitive range can be limited for purposes of efficiency
(see 52.215-1(f)(4)), the contracting officer may limit
the number of proposals in the competitive range to the
greatest number that will permit an efficient competi-
tion among the most highly rated proposals (10 U.S.C.
3303 and 41 U.S.C. 3703).

(3) If the contracting officer, after complying with
paragraph (d)(3) of this section, decides that an offer-
or’s proposal should no longer be included in the com-
petitive range, the proposal shall be eliminated from
consideration for award. Written notice of this decision
shall be provided to unsuccessful offerors in accor-
dance with 15.503.

(4) Offerors excluded or otherwise eliminated from
the competitive range may request a debriefing (see
15.505 and 15.506).

(d) Exchanges with offerors after establishment of
the competitive range. Negotiations are exchanges, in
either a competitive or sole source environment, be-
tween the Government and offerors, that are under-
taken with the intent of allowing the offeror to revise
its proposal. These negotiations may include
bargaining. Bargaining includes persuasion, alteration
of assumptions and positions, give-and-take, and may
apply to price, schedule, technical requirements, type
of contract, or other terms of a proposed contract. When
negotiations are conducted in a competitive acquisi-
tion, they take place after establishment of the compet-
itive range and are called discussions. [Emphasis
added.]

(1) Discussions are tailored to each offeror’s pro-
posal, and must be conducted by the contracting officer
with each offeror within the competitive range.

(2) The primary objective of discussions is to maxi-
mize the Government’s ability to obtain best value,
based on the requirement and the evaluation factors set
forth in the solicitation.

(3) At a minimum, the contracting officer must,
subject to paragraphs (d)(5) and (e) of this section and
15.307(a), indicate to, or discuss with, each offeror still
being considered for award, deficiencies, significant
weaknesses, and adverse past performance information
to which the offeror has not yet had an opportunity to
respond. The contracting officer also is encouraged to
discuss other aspects of the offeror’s proposal that
could, in the opinion of the contracting officer, be
altered or explained to enhance materially the propos-
al’s potential for award. However, the contracting of-
ficer is not required to discuss every area where the
proposal could be improved. The scope and extent of

discussions are a matter of contracting officer
judgment.

(4) In discussing other aspects of the proposal, the
Government may, in situations where the solicitation
stated that evaluation credit would be given for techni-
cal solutions exceeding any mandatory minimums,
negotiate with offerors for increased performance be-
yond any mandatory minimums, and the Government
may suggest to offerors that have exceeded any manda-
tory minimums (in ways that are not integral to the
design), that their proposals would be more competi-
tive if the excesses were removed and the offered price
decreased.

(5) If, after discussions have begun, an offeror
originally in the competitive range is no longer consid-
ered to be among the most highly rated offerors being
considered for award, that offeror may be eliminated
from the competitive range whether or not all material
aspects of the proposal have been discussed, or whether
or not the offeror has been afforded an opportunity to
submit a proposal revision (see 15.307(a) and
15.503(a)(1)).

(e) Limits on exchanges. Government personnel
involved in the acquisition shall not engage in conduct
that—

(1) Favors one offeror over another;

(2) Reveals an offeror’s technical solution, includ-
ing—
(i) Unique technology.

(i1) Innovative and unique uses of commercial prod-
ucts or commercial services; or

(iii) Any information that would compromise an of-
feror’s intellectual property to another offeror;

(3) Reveals an offeror’s price without that offeror’s
permission. However, the contracting officer may
inform an offeror that its price is considered by the
Government to be too high, or too low, and reveal the
results of the analysis supporting that conclusion. It is
also permissible, at the Government’s discretion, to
indicate to all offerors the cost or price that the Govern-
ment’s price analysis, market research, and other
reviews have identified as reasonable (41 U.S.C. 2102
and 2107). When using reverse auction procedures (see
subpart 17.8), it is also permissible to reveal to all of-
ferors the offered price(s), without revealing any offer-
or’s identity.

(4) Reveals the names of individuals providing ref-
erence information about an offeror’s past perfor-
mance; or
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(5) Knowingly furnishes source selection informa-
tion in violation of 3.104 and 41 U.S.C. 2102 and
2107). [1,273 words]™

That is the regulation that has been overhauled. Note
that after each rulemaking reform the word count
increased. The RFO has dramatically reversed that
trend.

The RFO Part 15—From Discussion
To Negotiation

The scope of RFO Part 15 is described as follows:
15.000 Scope.

This part addresses policies and procedures used in
competitive and noncompetitive negotiated
acquisitions. These acquisition procedures provide an
opportunity for back-and-forth negotiation between
the Government and an offeror(s) upon receipt of a pro-
posal submitted in response to a request for proposals
(RFP). [Emphasis added.]"®

The new rules for competitive negotiations are in
RFO 15.204, Competitive award with negotiation, and
read in part as follows:

15.204 Competitive award with negotiation.

k ok sk

15.204-2 Competitive negotiations.

(a) General. The scope and extent of negotiations
are a matter of contracting officer judgment.

(b) Requirement.
(1) Contracting officers must—[emphasis added]

(i) Negotiate with each responsible offeror within
the competitive range; and

(i1) Tailor the negotiation to the offeror’s proposal,
but at a minimum, indicate to, or negotiate with, each
offeror any deficiencies or significant weaknesses in
the proposal.

(2) Contracting officers may further negotiate with
an offeror, if necessary. Having further negotiations
with a particular offeror does not obligate contracting
officers to have further negotiations with any other
offerors.

(3) Contracting officers may also negotiate other
aspects of the offeror’s proposal that could, in the
opinion of the contracting officer, be altered or ex-
plained to enhance materially the proposal’s potential
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for award. Contracting officers are not required to
negotiate every area where the proposal could be
improved.

(4) When an RFP stated that evaluation credit would
be given for technical solutions exceeding any manda-
tory minimums, contracting officers may negotiate
with offerors for increased performance beyond any
mandatory minimums, and suggest to offerors that have
exceeded any mandatory minimums (in ways that are
not integral to the design), that their proposals would
be more competitive if the excesses were removed and
the proposed price decreased.

(c) Elimination from the competitive range. A pro-
posal must be eliminated from consideration for award
when the contracting officer determines that a proposal
should no longer be included in the competitive range.
Written notice of this decision must be provided to
unsuccessful offerors in accordance with 15.206-1(a).

(1) When a proposal is eliminated, no further revi-
sions to the proposal can be accepted or considered.

(2) Contracting officers may eliminate a proposal
from the competitive range at any time upon conclud-
ing that the offeror is unlikely to receive an award.
Contracting officers are not required to have an ad-
ditional negotiation with an offeror prior to taking such
action.

(d) Proposal revision.

(1) When negotiations with an offeror are finished,
and that offeror has not been eliminated from the com-
petitive range, contracting officers must provide the of-
feror with—

(i) An opportunity to submit a proposal revision; and

(i1) A notice requiring the proposal revision in writ-
ing and stating that the Government intends to make
award without obtaining further revisions.

(2) Each offeror with a proposal still within the com-
petitive range must be given an equal amount of time
within which to submit their proposal revision. [401
words]'®

The overhaulers have declared the change in regula-
tory text to be “transformative”—a substantive change
of intention and process. Presumably, the GAO and
the Court of Federal Claims will recognize the transfor-
mation when deciding bid protests unless they find it
contrary to law.

The word discussions has been eliminated entirely.
This deletion prompts several questions:
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e What must contracting officers do?

e What will contracting officers do when conduct-
ing competitive negotiations?

e What, if anything, will industry, the protest
tribunals, the GAO, and the Court of Federal
Claims demand and require that contracting of-
ficers do and insist that they not do? And how
will the tribunals fill in what they see as gaps, as
they have done in the past?

Discussions And Negotiations: Are
They The Same?

The protest tribunals have never made a distinction
between discussions and negotiations. But during the
65 years since the 1961 use of the term discussions in
the ASPR, at least 2,371 GAO bid protest decisions
have addressed, refined, and elaborated upon the
concept. Neither the GAO nor the Court of Federal
Claims have ever held that discussion necessarily
requires bargaining in the sense of offer-counteroffer
behavior.

According to the GAO, “The fundamental purpose
of discussions is to afford offerors the opportunity to
improve their proposals or quotations to maximize the
government’s ability to obtain the best value, based on
the requirement and the evaluation factors set forth in
the solicitation.”"” That has usually been done by
disclosing significant weaknesses and deficiencies in
proposals, suggesting that the offerors “take another
look™ at their technical proposal, and suggesting that
they apply sharper pencils to their price proposals
before submitting their best and final offers or final
proposal revisions. The question is whether negotia-
tion requires something more. The overhaulers seem
to think so.

The RFO nonregulatory commentary states:
Overview

The model deviation for FAR part 15 provides some
significant changes to practice and the art of negotiated
procurements. FAR part 15 removes the term “com-
munications” and emphasizes clarifications as ex-
changes that can occur anytime throughout the source
selection process. It also removes the term “discus-

sions” with a strengthened focus on “negotiations.”*®
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According to the official transcript of an online
briefing by two members of the overhaul staff:

Historically, ‘discussions’ in practice often meant
simply giving offerors a chance to correct significant
weaknesses and deficiencies in their proposal. It was
more about fixing problems identified during source
selection than truly negotiating.

But now, under the new FAR part 15, the goal is to
move beyond that limited view and allow for actual
bargaining on material elements of a proposal to get
the best possible deal that meets the mission. And the
competitive range itself isn’t comprised of “all of the
most highly rated proposals” anymore. You can select
a narrower group of proposals that are “best suited for
further negotiation.” [Emphasis added.]

% ok ok

[T]his allows you to address not just deficiencies, but
to actively bargain on terms and conditions. We’re talk-
ing about things like intellectual property rights, licens-
ing agreements, pricing, and other material aspects of
the offer.

H* ok ok

[Y]ou no longer have to worry about deficiencies re-
lated to technical descriptions that aren’t firm
commitments. This means if a company describes a
plan they might use, and then changes it after award,
that’s not a deficiency. Second, you don’t have to
combine a bunch of ‘significant weaknesses’ into one
‘deficiency’ anymore. Now, you can just address those
significant weaknesses directly during negotiations.
[Emphasis added.]"

That presentation seems to expect that more be done
during negotiations than was required during discus-
sions—a change in intention and procedure. The refer-
ence to “firm commitments” appears to mean that ne-
gotiations should not address informational material
that is not promissory in nature, such as the non-
binding description of a plan or an “approach” to do-
ing this or that, which the government will use only to
evaluate offerors’ understanding of the work. The
question is whether contracting officers must hence-
forth bargain about promises in a process of offer-
counteroffer. That would indeed be transformative.

The 1997 rewritten FAR 15.306(d), which is re-
placed by RFO 15.204-2, declared discussion to be
synonymous with negotiation, stating:
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[N]egotiations may include bargaining. Bargaining
includes persuasion, alteration of assumptions and
positions, give-and-take, and may apply to price,
schedule, technical requirements, type of contract, or
other terms of a proposed contract. When negotiations
are conducted in a competitive acquisition, they take
place after establishment of the competitive range and
are called discussions.?®

But unlike the RFO, the old FAR did not say that the
contracting officers must negotiate.

What Is Negotiation?

The heading asks an important question: How
should a contracting officer proceed when negotiating
with offerors in a competitive range? It is long estab-
lished in protest case law that contracting officers must
inform offerors of deficiencies and significant weak-
nesses in their proposals and give them a chance to
revise their proposals to correct them. Under the old
FAR they did not have to do more than was required
by FAR 15.306(d) but could do more so long as they
did not violate any of the prohibited behaviors listed in
FAR 15.306(e). But now they must negotiate. Does
that mean that contracting officers must engage in bar-
gaining, i.e., offer-counteroffer behavior?

The RFO does not describe negotiation other than
to say, in RFO 15.000, Scope, that it is an opportunity
to seek better value than initially proposed by going
“back-and-forth” with the competitors.?' It permits
contracting officers to seek specific proposal better-
ments, but it does not explicitly require them to do so.
Will it allow contracting officers to ask an offeror to
propose a specific betterment seen in a competing pro-
posal and seek a lower price than offered by the
competitor? In short, must contracting officers do
anything differently than they did before the RFO?

The Warfighting Acquisition University’s CONTRACT
Pricing RErereNcE Guipg, Volume 5, Negotiation Tech-
niques, describes negotiation as “a process of com-
munication by which two parties, each with its own
viewpoint and objectives, attempt to reach a mutually
satisfactory result on a matter of common concern.”?
What does that mean? Is it a matter of craft and
shrewdness, like Chester Karrass’ THE NEGOTIATING

GaMe or like the Harvard Negotiation Project’s GET-
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TING To Yes? How is the process of competitive nego-
tiation different from sole-source negotiation, or from
the negotiation of requests for equitable adjustment
and of claims?

The authors of NEGOTIATION FOR PROCUREMENT AND
SupprLy CHAIN ProFEssionaLs, 3d ed., define and explain
negotiation as follows:

Negotiation is the process by which two or more par-
ties confer or interact to reach consensus or agreement.
It is an activity with a start, middle and end; a means
by which we can move from one place to another and a
way for the parties to deal with their differences or
reach a resolution to a problem.?

In Tue Discourse or BusiNess NEGoTIATION, the author
states:

Despite the multifaceted interest in “business nego-
tiation,” the concept seems somewhat vague. There is
no general agreement about what counts as a negotia-
tion and, maybe more essentially, what does not. . . .
Business professionals themselves refer to many dif-
ferent kinds of communication as “negotiation.”?*

A search in Google Scholar for What is negotiation
as used in business? yielded 3,460,000 results. Accord-
ing to Al:

Negotiation is a strategic dialogue between parties
aimed at resolving differences, reaching an agreement,
or creating mutually beneficial outcomes. It involves
back-and-forth communication—such as bargaining,
compromising, and persuading—to reconcile conflict-
ing interests, whether in business, legal, or personal
contexts.

Of course, what matters is not what scholarly analy-
ses and artificial intelligence say negotiation means,
but what contracting officers will think it means and
whether industry, the legal profession, and the bid
protest tribunals will agree.

The GAO has long used the terms discussion and
negotiation interchangeably in its bid protest deci-
sions, even before the FAR Part 15 Rewrite, but nei-
ther the GAO nor the Court of Federal Claims has ever
held that the contracting officer must bargain when
conducting discussions, only that they could if they
chose to do so. As noted above, the GAO has often
stated that “[t]he fundamental purpose of discussions

11
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is to afford offerors the opportunity to improve their
proposals or quotations to maximize the government’s
ability to obtain the best value, based on the require-
ment and the evaluation factors set forth in the
solicitation.”®® Affording an opportunity does not
sound like bargaining. Bargaining would seem to entail
something more proactive, even aggressive.?®

The change in regulation terminology, from discus-
sions to negotiations, is clearly intentional, but it is not
clear what the FAR overhaulers mean by “transforma-
tive” and what they hope to achieve through their
change—simplification or something more
consequential. The key question is whether negotia-
tion means offer-counteroffer bargaining or is it just
another word for what used to be called discussion?

Bargaining would be truly transformational.

Negotiations And Contract Formation

One of the shortcomings of both the old FAR and
RFO Part 15 is that they address negotiation primarily
for the purpose of source (contractor) selection but say
virtually nothing about the role of discussions/
negotiations in contract formation—the achievement
of mutual assent, a meeting of the minds. Government
requests for proposals are often lengthy, complex,
poorly organized, and poorly written documents, even
for the procurement of simple products and services.?”
In sole-source negotiations, the government and the
prospective contractor usually communicate about
technical matters before and during the preparation of
the statement of work, the product or system specifica-
tion, the request for proposals (RFP), and the proposal,
allowing the parties to develop a mutual understanding
of each other’s thoughts and expectations. Many price-
quality tradeoffs are made before a proposal is
submitted. Price negotiation is usually preceded by
fact-finding, the results of which are factored into the
development of the government’s prenegotiation
objectives. But in competitive negotiations such one-
on-one presolicitation communication with prospec-
tive offerors is usually impractical and may be
improper.

Proposal preparation instructions and evaluation
factors are often unspecific and vague. (What is an “ap-
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proach” and what constitutes “soundness”?) Govern-
ment mass briefings to offerors and written responses
to written questions are not as effective as patient and
detailed one-on-one face-to-face communications.
Thus, as to the question whether prospective offerors
understand the requirement, the answer is that they
very likely do not or do not in any detail and depth,
and the successful contractor likely will not fully
understand the requirement until it begins to perform,
if then.

Negotiations in competitive procurements should be
an opportunity to achieve a true meeting of the minds
through in-depth joint review and analysis of the
requirement, but it seems that discussions have rarely
been conducted with that purpose in mind. Instead,
they appear to have generally been considered some-
thing to be gotten over with as quickly and cautiously
as possible and in a way designed to minimize the risk
of protest, the less said the better. And in-depth com-
munication and bargaining would undoubtedly affect
procurement lead time, one of the problems the RFO
is supposed to correct. Nevertheless, in competitions
for the award of a contract for a large and complex
government undertaking, contracting officers should
not be stingy about the time allocated for negotiation.
Better instead would be to severely limit the number
of offerors in the competitive range.

As the preceding historical background shows, the
concept and conduct of discussions in competitive ne-
gotiations have long been problematical. The question
now is whether discussion and negotiation are syn-
onyms, as indicated in the old FAR 15.306(d), or dif-
ferent concepts.

To Negotiate Or Not Negotiate

Like the old FAR, the RFO gives agencies the op-
tion of either negotiating with offerors in a competi-
tive range before awarding a contract or awarding a
contract without negotiations. The RFO standard so-
licitation provision at 52.215-1, “Instructions To Of-
ferors—Competitive Acquisition,” states in paragraph
(f)(4) that the government intends to award a contract
without negotiations but reserves the right to engage in
negotiations if necessary.?® But what experienced
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businessperson would enter an important and complex
contract without first having, at the least, a one-on-one
conversation with the prospective contractor to confirm
that there is a meeting of the minds? Alternate I to RFO
52.215-1 states that the government intends to engage
in negotiations before making an award decision.?
Such a commitment may prompt some offerors to pad
their prices to provide room for making concessions,
something DOD officials warned Congress about
before it enacted the requirement to conduct discus-
sions into law in 1962.%

A key consideration when deciding whether to
negotiate is the matter of terms that are open to
negotiation. If the government’s technical terms are
specific, fixed, and non-negotiable, and if the govern-
ment wants only exactly what is specified, nothing
more and nothing less, then negotiations might still be
fruitful as to price, assuming that the government
might obtain lower prices without endangering the
quality of contractor performance. The government
might also want to negotiate in order to let an offeror
with a correctable defect in its technical proposal, but
with an enticing price, to correct the problem without
increasing its price and qualify for award
consideration. If the government would be interested
in technical betterments and is willing to entertain
technical tradeoffs, then negotiations might be fruitful
and prospective offerors should be put on notice to that
effect.

What To Negotiate?

Negotiations are to focus on “proposals,” but com-
mentators have pointed out that proposals contain both
promises and information, and the distinction is not
always clear.®’ Consider the following proposal prepa-
ration instruction taken from a government RFP:

The Offeror shall identify and describe significant
potential risks associated with performance of the
contract and explain the risk management techniques
that will be used to address each risk. Identified risks
may be inherent to the nature of the work or specific to
the Offeror’s proposed approach. The Offeror shall de-
scribe the methodology used to manage each identified
risk throughout contract performance. At a minimum,
the proposal shall address any applicable risks in the
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areas of technical, schedule, cost, and security (includ-
ing personnel, information technology). If a listed risk
area is not applicable, the Offeror shall provide a brief
explanation. For each identified risk, the proposal shall
include a description of the risk, the probability of oc-
currence, the potential impact and severity, whether
the Offeror accepts the risk or will implement mitiga-
tion strategies, and a description of the proposed miti-
gation approach, if applicable.

And this one:

Contractor shall fully explain how they will develop
their PMO [Program Management Office] plan (i.e.
equipment verification, equipment identification, main-
tenance task identification, frequencies, etc.) and how
their PMO Plan will be entered into GFEBS [General
Fund Enterprise Business System] in accordance with
PWS [Performance Work Statement], paragraph
2.2.2.2. Additionally, offerors shall provide their
workflow process for how they utilize their PMO plan
in GFEBS to execute all PMO workload (i.e. reports,
scheduling, tracking, marking, and closing PMOs etc.).

Such instructions are commonplace in government
contracting and have been referred to as instructions
for essay-writing contests.** When an RFP includes
such an instruction, it should clearly state whether the
response is to be a set of promises, commitments to act
or refrain from acting in a specified way. If the content
of a “technical” or “management” proposal is to be
just information, then it may not be worthwhile to
discuss it, much less negotiate about it, unless the
purpose is to confirm a meeting of the minds about the
government’s requirement. Such information may be
important to the assessment of an offeror’s capability,
but it will not be a part of the contract. The RFO ap-
pears to recognize that asking offerors to describe their
approach to doing this or that or their plan for doing
this or that may be nothing more than essays to be used
for judging an offeror’s understanding of the require-
ment, rather than binding commitments.

It seems clear that promises, not mere information,
should be the objects of negotiation. So to avoid need-
less wastes of time, contracting officers and other
agency personnel must recognize and understand the
distinction between two kinds of proposal content: of-
fers (promises, i.e., commitments to act or refrain from
acting in specified ways) and mere information (e.g.,

13
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about experience, past performance, key personnel
qualifications, tentative plans, etc.).

Consider the following proposal preparation
instruction:

Subfactor A — Technical Approach

The Offeror shall identify and describe significant
potential risks associated with performance of the
contract and explain the risk management techniques
that will be used to address each risk. Identified risks
may be inherent to the nature of the work or specific to
the Offeror’s proposed approach. The Offeror shall de-
scribe the methodology used to manage each identified
risk throughout contract performance. At a minimum,
the proposal shall address any applicable risks in the
areas of technical, schedule, cost, and security (includ-
ing personnel, information technology). If a listed risk
area is not applicable, the Offeror shall provide a brief
explanation. For each identified risk, the proposal shall
include a description of the risk, the probability of oc-
currence, the potential impact and severity, whether
the Offeror accepts the risk or will implement mitiga-
tion strategies, and a description of the proposed miti-
gation approach, if applicable.

Now consider the description of the basis on which
that material will be evaluated:

A.1 Risk Identification and Management

[The agency] will evaluate the Offeror’s proposed risk
identification and management approach, including all
areas and information specified in section L.10, Subfac-
tor A, Paragraph A.1, for effectiveness, reasonable-
ness, and efficiency.

Is the agency asking for promises or information? It
is not entirely clear. If the agency is asking for a prom-
ise or set of promises, then the offerors’ responses are
meant to be offers, if clearly expressed as such, and
thus appropriate objects of negotiation. But if the
agency intends to use the responses only to assess the
offerors’ understanding of the work and capability,
then there is no reason to negotiate them. An offeror
understands or it does not, and its capability should be
assessed accordingly. The request for information was
a test, and offerors either pass or fail.

Planning For Competitive
Negotiations

The objective in negotiated government contacting
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1s to obtain “best value,” which can be described as the
optimal combination of quality (in an offeror and in a
product or service) and price. The pursuit of that goal
must begin with planning and solicitation design to fa-
cilitate the improvement of value and with the pos-
sibility of negotiation to best value in mind.

If an agency plans to negotiate, or thinks it possible,
then it is important to design the RFP in a way that
facilitates that process. Negotiation planning and so-
licitation design must begin with a thorough analysis
of the government’s requirement. Is it, at one extreme,
specific, fixed, and non-negotiable, or is it, at the other
extreme, general, variable, and negotiable? If the for-
mer, then negotiations will presumably be limited to
(1) notifying offerors of correctable weaknesses and
deficiencies and (2) price bargaining. If the latter, then
negotiations will presumably focus on potential
tradeoffs among requirements and between require-
ments and price tradeoffs. If such tradeoffs will be
permissible, then it may be worthwhile to use the so-
licitation provision at RFO 52.215-1 with its Alternate
II, which permits offerors to submit proposals that
depart from stated requirements.*® If Alternate II is to
be used agencies should identify any stated require-
ments from which departure is impermissible, either
intendedly or consequentially. Merely saying that
alternate proposals may be submitted is not enough. It
should be obvious that contract line items, statements
of work, and product specifications should be clear,
well-organized, and broken out to identify permissible
departures and tradeoff possibilities and thus avoid
needless misunderstandings in that regard.

Unfortunately, RFO 15.106(e) provides as follows:

(e) Requirement changes.

(1) Contracting officers must amend the RFP if the
Government is interested in a proposal that involves a
departure from the stated requirements. The amend-
ment should not reveal the alternate solution proposed
or any other information that is entitled to protection.3*

That rule, which is based on statute and in the old FAR,
may make enterprising offerors reluctant to propose an
innovative departure from a requirement and prefer to
propose it after award, perhaps as a value engineering
change proposal.
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Conducting Negotiations

The ideal way to conduct negotiations is face-to-
face in a meeting room, in which contracting officers
and proposal evaluators could disclose and explain the
government’s evaluation findings and explore, suggest,
or propose changes that could make proposals more
valuable. But that is unlikely to happen in these days
of online meeting sessions.

When preparing to negotiate, the contracting officer
and the proposal evaluators should develop a written
negotiation plan for each offeror in the competitive
range. The plan should identify (1) the terms of the
proposal that are to be addressed and (2) what the
government will seek to achieve with respect to each
such term. This plan must be prepared thoughtfully, as
it may be important in the event of a protest about the
conduct of the negotiations. RFO 15.408-1 requires
such a plan as follows:

15.408-1 Prenegotiation objectives.

(a) The prenegotiation objectives establish the
Government’s initial negotiation position and are based
on the results of the contracting officer’s analysis of
the offeror’s proposal.

(b) Contracting officers must establish prenegotia-
tion objectives before negotiating a pricing action. The
scope and depth of the analysis supporting the objec-
tives should be directly related to the dollar value,
importance, and complexity of the pricing action.
When cost analysis is required, contracting officers
must document the pertinent issues to be negotiated,
the cost objectives, and a profit or fee objective.®®

Although that rule appears to apply only to price ne-
gotiations, it is good professional practice with respect
to non-price terms as well.

Negotiations should not be rushed. The most impor-
tant objective is to communicate clearly and to under-
stand each other. Unlike noncompetitive (sole-source)
negotiation, competitive negotiation generally does
not allow the parties to meet, engage in fact-finding,
and discuss terms before proposal preparation and
submission. Thus, the post-proposal sessions may be
the first and only time the parties will meet and have
an opportunity to get to know each other as prospec-
tive business relations.
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The contracting officer should prepare and distrib-
ute a negotiation agenda in advance. The parties should
take copious notes during the session, assigning that
task to an individual on each team. It may be helpful
for the parties to exchange and compare their notes af-
ter negotiation to identify possible misunderstandings.
Making audio or video recordings of negotiations
might stifle communication, and thus, while permis-
sible, and even with the agreement of the parties, may
not be helpful. So, detailed and well-written accounts
of all negotiations are essential.

RFO 15.204-2, Competitive negotiations, allows
contracting officers to “further negotiate” with a par-
ticular offeror “if necessary,” without being obligated
to conduct further negotiations with any of the other
offerors.*® So negotiations need not be completed in a
single session. The reason for further negotiation
should be thoughtfully documented with an explana-
tion and justification.

It is essential that agency policymakers, contracting
officers, source selection officials, and their attorney
advisors discuss the RFO changes among themselves
and develop their own ideas, in-house principles,
processes, procedures, methods, and techniques and
ensure that all acquisition personnel are provided with
comprehensive in-house training.

Conclusion

The Revolutionary FAR Overhaul has severely
edited FAR Subparts 15.1 through 15.3 and clearly
intends for the changes to have a transformative effect
on the way source selections are conducted. But what
the actual effect will be depends on the way the
government’s acquisition workforce implements the
changes and the way industry and the bid protest
tribunals react and respond. As history shows, it will
take time, perhaps a considerable length of time, before
we see trends in (1) the way contracting officers
conduct negotiations, (2) the way industry reacts and
responds to those practices, and (3) the way that the
bid protest tribunals interpret and apply the new rules.

It is regrettable that the Office of Management and
Budget and the FAR Council have taken a self-
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congratulatory, Madison Avenue-style approach to
selling the overhaul and prematurely proclaiming their
success. That approach has caused some anxiety
among acquisition practitioners about what is going to
happen, how they must adapt, and what new concepts,
principles, processes, procedures, methods, and tech-
niques they must develop and learn. A more sober, an-
alytical, and deliberative approach might have been
more productive. It is not too late.

Guidelines

These Guidelines are intended to assist you in
understanding the impact of the “Revolutionary FAR
Overhaul” on competitive negotiation. They are not,
however, a substitute for professional representation in
any specific situation.

For The Government

1. During Acquisition Planning:

e In the absence of a clear regulatory definition of
negotiation, contracting officers should develop
a clear conception of that process that is shared
by their organizational higher-ups and attorneys.
Will it include offer-counteroffer bargaining or
will it be limited to informing offerors of their
evaluated weaknesses and deficiencies?

e Contracting officers must prepare well-designed,
well-written, and rigorously edited RFPs with
comprehensive tables of contents.

e Contracting officers contemplating the conduct
of negotiations should, before issuing the RFP,
analyze the requirements to determine what
terms are firm and nonnegotiable and what terms
may be negotiated.

e If the RFP will include the solicitation provision
at RFO 52.215-1, “Instructions to Offerors—
Competitive Acquisition,” with its Alternate II,
which permits submission of proposals that
depart from stated requirements, contracting of-
ficers and requiring organizations should list
those that are nonnegotiable and include the list
in the RFP.
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e Contracting officers must understand the distinc-

tion between (a) offers—prospectively binding
promises to act or refrain from acting in speci-
fied ways—and (b) qualification essays. The es-
says include only descriptive information, such
as management plans, key personnel qualifica-
tions, and proposed technical “approaches” that
will be used only to judge offerors’ “understand-
ing” of the requirement and prospects for suc-
cessful performance. Nonpromissory descriptive
information is not appropriate matter for
negotiation. Include a statement in the RFP to
that effect.

Consider including in the RFP a checklist of pro-
spective contract terms that must be met and all
proposal preparation instructions with which of-
ferors must comply in order for a proposal to be
acceptable.

2. During Proposal Evaluation:

e Contracting Officers should check with evalua-

tors regularly during proposal evaluation to
determine what if any clarification (as opposed
to negotiation) is needed. RFO 15.202(a)(2)
explains the distinction between clarification and
negotiation.

3. After Proposal Evaluation But Before
Negotiations:

Contracting officers should review the results of
the evaluation of the nonprice terms in offers
with technical evaluators and ask them to identify
any term of a proposal which, if promissory in
nature and if altered in a specific way, would
increase the proposal’s value.

If the decision is made to conduct negotiations,
the contracting officer should develop a docu-
mented negotiation plan for each offeror in the
competitive range that includes the terms of the
current proposal and the terms and price to be
sought through negotiation.

Contracting officers should prepare a pertinent
draft topical negotiation agenda for each offeror
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in the competitive range and distribute the draft
to each such offeror and to all prospective gov-
ernment participants. Allow each such offeror to
recommend additional topics for inclusion.

4. During Negotiations:

e Conduct negotiations face-to-face and in-person
if possible and if efficient given the importance
and dollar value of the prospective contract.

e When seeking improvement in a term of an of-
feror’s proposal, make a specific “good faith”
request or a counteroffer.

e Remember that negotiations have two functions:
(1) to obtain best value terms and (2) to achieve
mutual assent (‘“a meeting of the minds”). Do not
rush negotiations. Allow ample time to achieve
both objectives, if possible. Seek agreement on
each topic in order to avoid, if possible, major
surprises in proposal revisions that might require
reopening negotiations.

e When participating in negotiations assign one
member of your team to take comprehensive
notes. Promptly share those notes with the of-
feror and ask for confirmation of their accuracy.

For Industry

1. After Receipt of the RFP:

e Read the RFP thoroughly and carefully. Submit
any questions, carefully written, to the contract-
ing officer as soon as possible.

e If the RFP indicates that offerors may submit
proposals that depart from the terms of the RFP
and, if you decide to do so, clearly state (a) that
if the Government finds your departure unaccept-
able you will conform to the terms of the RFP
and (b) include a compliant response to the
requirement as instructed by the RFP.

e Analyze the terms of your proposal to identify, if
possible, any nonprice or price term that the
Government might try to negotiate, such as bet-
ter product or service performance, lower price
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or fixed fee, or more realistic estimated cost, and
decide whether you would make an adjustment
or concession and what the adjustment or conces-
sion might be.

2. During Negotiations:

e If the Government selects you for negotiations,
ask for face-to-face negotiations.

o Ask what changes in your offer would make it
more competitive.

e If the Government makes only vague suggestions
about improvements it would like to see in your
offer, such as telling you to “take another look™
at your technical terms or to “sharpen your
pencil” regarding your proposed price, ask for a
specific “good faith” request or counteroffer.
Confirm and document the Government’s
response.

® Assign one member of your team to take compre-
hensive notes during negotiations. Promptly
share those notes with the Government and ask
for confirmation of their accuracy.
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