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Despite popular criticism for constraining the acquisition system, the Federal Deviations Requiring Public Notice

C . . s . . And Comment
Acquisition Regulation (FAR) provides flexibility for agencies looking to

innovate. Specifically, FAR 1.402 authorizes agencies to deviate from FAR
requirements to meet the specific needs and requirements of the agency.! Ad-

Deviation Authority In Practice

Guidelines 6

ditionally, the section advises that “the development and testing of new techniques
and methods should not be stifled simply because such action would require a
FAR deviation. The fact that deviation authority is required should not, of itself,
deter agencies in their development and testing of new techniques and acquisition
methods.”?

In practice, agencies seem to be innovating without the use of deviation
authority. None of the “Acquisition Techniques” contained in the Federal Acquisi-
tion Institute’s Periodic Table of Acquisition Innovations would require devia-
tions from FAR requirements.® Notably, the Table contains information for
“Alternative Authorities” such as “Other Transactions,” but no mention of using
deviation authority to innovate. Presumably, it is easier to avoid the FAR than to
deviate from it. Instead of being a tool for innovation, agencies have opted to use
deviation authority to jump-start the rulemaking process for acquisition
regulations.

This BrierInG Paper examines the policy and practice of agencies’ use of devia-
tions from the FAR. It discusses the FAR’s coverage of deviations, the legal ef-
fect of unauthorized deviations, deviations requiring public notice and comment,
and the exercise of deviation authority in practice and concludes with a set of
practical guidelines.

FAR Coverage Of Deviations

“Deviation” Defined

FAR subpart 1.4 prescribes the policies and procedures for authorizing devia-
tions from the FAR.* FAR 1.401 contains the following definition:
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Deviation means any one or combination of the following:

(a) The issuance or use of a policy, procedure, solicitation
provision (see definition in [FAR] 2.101), contract clause (see
definition in [FAR] 2.101), method, or practice of conducting
acquisition actions of any kind at any stage of the acquisition
process that is inconsistent with the FAR.

(b) The omission of any solicitation provision or contract
clause when its prescription requires its use.

(c) The use of any solicitation provision or contract clause
with modified or alternate language that is not authorized by
the FAR (see definition of “modification” in [FAR] 52.101(a)
and definition of “alternate” in [FAR] 2.101(a)).

(d) The use of a solicitation provision or contract clause
prescribed by the FAR on a “substantially as follows” or
“substantially the same as” basis (see definitions in [FAR]
2.101 and [FAR] 52.101(a)), if such use is inconsistent with the
intent, principle, or substance of the prescription or related
coverage on the subject matter in the FAR.

(e) The authorization of lesser or greater limitations on the
use of any solicitation provision, contract clause, policy, or
procedure prescribed by the FAR.

(f) The issuance of policies or procedures that govern the
contracting process or otherwise control contracting relation-
ships that are not incorporated into agency acquisition regula-
tions in accordance with [FAR] 1.301(a).

Paragraphs (a) through (e) of the definition are straightfor-
ward—the action described contravenes one or more express
FAR requirements. The action described in paragraph (f) is
not as clear. FAR 1.301(a)(1) provides the following author-
ity to agency heads:

(a)(1) Subject to the authorities in paragraph (c) of this sec-
tion and other statutory authority, an agency head may issue or
authorize the issuance of agency acquisition regulations that
implement or supplement the FAR and incorporate, together
with the FAR, agency policies, procedures, contract clauses,
solicitation provisions, and forms that govern the contracting
process or otherwise control the relationship between the
agency, including any of its suborganizations, and contractors
or prospective contractors. [Emphasis added]

Given the similarity in language between FAR 1.301(a)(1)
and FAR 1.401(f), it seems that the latter is referring to poli-
cies and procedures that are not incorporated into agency
acquisition regulations but should be. However, the Govern-
ment Accountability Office (GAO) has twice stated that the
inclusion of agency-created contract clauses that prescribe
terms in areas not addressed in the FAR are not deviations.®
In both cases, the clauses in question were not incorporated
into the agency acquisition regulation and, presumably, con-
trolled the relationship between the agency and the contractor.
Neither case analyzed the language of FAR 1.401(f), so it is
difficult to draw any conclusions.

Types Of Deviations

FAR subpart 1.4 describes two types of deviations—indi-
vidual and class. Individual deviations affect only one
contract action.® Class deviations affect more than one
contract action.” The FAR advises agencies to propose a FAR
revision if they expect to require a class deviation on a per-
manent basis.® The U.S. Court of Federal Claims has held
that a class deviation would be required for an acquisition
that would result in multiple contract awards, since each
contract award is viewed as a separate “contract action.”® In
the case of single award indefinite-delivery contracts, it’s
unclear whether a class deviation would be required to cover
both the initial award and the subsequent orders. In holding
that multiple awards were separate contract actions, the court
mistakenly relied, in part, on a definition of “contract action”
that does not apply outside of FAR part 5 (Publicizing
Contract Actions). (The FAR does not contain a definition of
“contract action” that applies to FAR subpart 1.4.)' Under
this definition, orders within the scope of an indefinite-
delivery contract that was properly synopsized would not be
“contract actions.”"" However, there are other definitions of
“contract action” in the FAR—also inapplicable to FAR
subpart 1.4—that would include orders under indefinite-
delivery contracts.'? The Department of the Navy considers
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deviations involving basic agreements, basic ordering agree-
ments, and master agreements class deviations.

Approval Of Deviations

Agency heads may authorize individual deviations.' This
authority is delegable.!® The procedures for approval of class
deviations differ for civilian agencies other than the National
Aeronautics and Space Administration (NASA), the Depart-
ment of Defense (DoD), and NASA.

For civilian agencies other than NASA, agency heads or
their designees may authorize class deviations.'® Agency
heads may not delegate this authority below the head of the
contracting activity.'” The agency official who will authorize
a class deviation must first consult with the chairperson of the
Civilian Agency Acquisition Council (CAAC), unless the
agency official determines that consultation is impractical
due to urgency.'® In practice, the CAAC Chairperson will
proactively issue letters to civilian agencies that serve as the
required consultation for class deviations.' Civilian agencies
may then issue class deviations if they choose to. These
CAAC Letters and responses by civilian agencies that chose
to issue class deviations are published on Acquisition.gov.?°

The Principal Director of Defense Pricing and Contracting
(DPC), Office of the Under Secretary of Defense for Acquisi-
tion and Sustainment, is the approval authority within DoD
for any individual or class deviation from—

e FAR 3.104 (Procurement Integrity)
e FAR subpart 27.4 (Rights in Data and Copyrights)

e FAR part 30 (Cost Accounting Standards Administra-
tion)

e FAR subpart 31.1 (Applicability) of FAR part 31
(Contract Cost Principles and Procedures)

e FAR subpart 31.2 (Contracts With Commercial Organi-
zations)

e FAR part 32 (Contract Financing) (except for FAR
subparts 32.7 (Contract Funding) and 32.8 (Assignment
of Claims) and the payment clauses prescribed by FAR
subpart 32.1)2!

The senior procurement executives for the Army, Navy,
and Air Force, and the Directors of the Defense Commissary
Agency, the Defense Contract Management Agency, and the
Defense Logistics Agency, may approve any other class
deviation, provided it does not—

© 2023 Thomson Reuters

e Have a significant effect beyond the internal operating
procedures of the department or agency;

e Have a significant cost or administrative impact on
contractors or offerors;

e Diminish any preference given small business concerns
by the FAR or Defense FAR Supplement (DFARS); or

e Extend to requirements imposed by statute or by regula-
tions of other agencies such as the Small Business
Administration or the Department of Labor.??

The first two bullets are triggers for statutory notice-and-
comment requirements.?® Presumably, these limitations are
in place to ensure that the military departments and listed
defense agencies comply with those requirements.

The Assistant Administrator for Procurement is responsible
for controlling and approving class deviations for NASA.24
The NASA FAR Supplement (NES) does not contain proce-
dures for processing deviations.

The courts have held that a deviation from the precise
wording of a prescribed clause without obtaining requisite
approval exceeded the contracting officer’s authority.?®
However, the Armed Services Board of Contract Appeals
(ASBCA) found that deviation approval was not required
when, in negotiating a contract modification, a contracting
officer bargained for board of contract appeals jurisdiction
over a claim specifically excluded from jurisdiction by a
mandatory contract clause.?® The ASBCA reasoned that the
government received consideration for the modification and
that the “granting of such a waiver was well within the ambit
of the contracting officer’s authority to administer the
contract.” 27

Special Cases—Deviations From Cost Accounting
Standards And Deviations Pertaining To Treaties
And Executive Agreements

The FAR does not authorize deviations from the prescrip-
tions at FAR 30.201-3 and 30.201-4 for the provisions and
clauses implementing the Cost Accounting Standards (CAS)
Program or the requirements of the CAS Board rules and
regulations (48 C.F.R. Chapter 99).28 However, FAR 30.201-5
contains instructions concerning waivers pertaining to the
CAS.

The FAR authorizes any deviation that is required to
comply with a U.S. treaty, unless the deviation would be in-
consistent with FAR coverage based on a law enacted after
execution of the treaty.?® Similarly, the FAR authorizes any

3
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deviation that is required to comply with an “executive agree-
ment” (defined as “Government-to-Government agreements,
including agreements with international organizations, to
which the United States is a party”),%° unless the deviation
would be inconsistent with FAR coverage based on law
(regardless of when the law was enacted).®!

Identification Of Authorized Deviations In Provisions
And Clauses

Like other FAR provisions and clauses, the contracting of-
ficer must identify deviations in provisions and clauses by
number, title, and date.®? In addition, the contracting officer
must also insert “(DEVIATION)” after the date and insert in
solicitations and contracts the provision at FAR 52.252-5,
“Authorized Deviations in Provisions,” and the clause at FAR
52.252-6, ‘“Authorized Deviations in Clauses,” as
applicable.3® Both the provision and clause advise offerors
and contractors that the addition of “(DEVIATION)” after
the date of the provision or clause indicates that the contract-
ing officer is using the provision or clause with an authorized
deviation.® Unless the deviation were published, there would
probably be no other way for an offeror or contractor to know
that the deviation was authorized without obtaining records
from the agency.

Legal Effect Of Unauthorized Deviations

The U.S. Court of Appeals for the Federal Circuit held that
an unauthorized deviation from a mandatory FAR clause was
void and unenforceable.?® In Johnson Management Group
CFC, Inc. v. Martinez,® the contracting officer modified the
contract to include the clause at FAR 52.232-12, “Advance
Payments,” with Alternates II and I'V. The contracting officer
also included a special provision that considered advance
payments liquidated upon submission of invoices. The court
found the special provision to be “squarely contrary to the
FAR’s Advance Payments clause,” which treats each advance
payment as a loan that must be repaid, either directly or
through contract performance.3” By allowing the contractor
to satisfy its indebtedness by simply purchasing equipment
the special clause would effectively turn what was a loan into
a gift in the case of contractor default.®®

The invalidation of a clause because of the lack of an ap-
proved deviation could also work in the contractor’s favor. In
Revere Electric Supply Co.,*® the contracting officer included
a special clause that authorized the Government 20% retain-
age of contract payments for accepted supplies pending suc-
cessful installation and testing by the Government. The board
found this clause to be a deviation from the clause at FAR

4

52.232-1, “Payments,” which provided for payment of the
contract price for accepted supplies. Since the contracting of-
ficer did not obtain the required approval for the deviation,
the board found the special clause unauthorized and
unenforceable.*?

If a class deviation is required, actions under approved in-
dividual deviations may be unauthorized and invalid.*' In
Sunoco, Inc. v. United States,*? the contracting officer
obtained approval for three individual deviations to use a
special economic price adjustment (EPA) clause, issued three
solicitations, and awarded five contracts. The court found the
deviations unauthorized and the EPA clause unenforceable.
Several cases have followed this reasoning.*?

Deviations Requiring Public Notice And
Comment

Statutory Requirements

Although the FAR does not specifically cover publication
requirements for deviations, the authority to deviate from the
FAR does not except agencies from complying with statutory
notice-and-comment requirements applicable to acquisition
regulations. These requirements are codified at 41 U.S.C.A.
§ 1707, “Publication of proposed regulations” (the “publica-
tion statute”) as follows:

(a) Coverep PoLicies, REGULATIONS, PROCEDURES, AND
Forms.—

(1) Requirep CoMMENT PErRIOD.—EXcept as provided in
subsection (d), a procurement policy, regulation, procedure, or
form (including an amendment or modification thereto) may
not take effect until 60 days after it is published for public com-
ment in the Federal Register pursuant to subsection (b) if it—

(A) relates to the expenditure of appropriated funds; and

(B)(i) has a significant effect beyond the internal operating
procedures of the agency issuing the policy, regulation, proce-
dure, or form; or

(ii) has a significant cost or administrative impact on contrac-
tors or offerors.

These requirements are more applicable to class deviations,
as it would be unusual for an individual deviation to meet the
conditions for mandatory publication. DoD codifies perma-
nent class deviations in the DFARS.#

Nonconforming Economic Price Adjustment (EPA)
Clauses

Much of the case law regarding the requirement to publish
class deviations stems from the use of EPA clauses in fuel

© 2023 Thomson Reuters
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contracts awarded by the Defense Energy Supply Center
(DESC) in the 1990s.%% In 1992, the Court of Federal Claims
held that the EPA clause used by DESC deviated from the
FAR because the basis of the price adjustment was reported
market prices.*® The court generally followed this reasoning
in subsequent cases.*” In October 1995, DESC issued a class
deviation authorizing the use of these price-based EPA
clauses. At the time, contractors challenged the validity of the
class deviation on the grounds that DESC did not publish the
clause for comment in the Federal Register. Regardless,
DESC awarded contracts with the EPA clause and the contrac-
tors performed them.

The EPA clauses ended up costing the contractors and a
flood of litigation followed.*® In La Gloria Oil & Gas Co. v.
United States*® and Tesoro Hawaii Corp. v. United States,*°
the court agreed with the contractors regarding the require-
ment for publication in the Federal Register. The court sum-
marized its reasoning in Zesoro as follows:

Nothing in the FAR specifically addresses publication
requirements for class deviations. However, as pointed out by
the court in La Gloria, the FAR does require that “for signifi-
cant revisions” to FAR provisions, “the opportunity to submit
written comments on the proposed significant revisions shall be
provided by placing notice in the Federal Register.” La Gloria,
56 Fed. Cl. at 220 (citing FAR §§ 1.505-1, 1.502-2). Under
subpart 1.5 of the FAR, a revision is only considered “signifi-
cant” if it “alters the substantive meaning of any coverage in
the FAR System having significant cost or administrative

impact on contractors [or having] . . . a significant effect be-

yond the internal operating procedures of the issuing agency.”
FAR § 1.505-1.51

The court then analyzed the publication statute and noted
that, despite not specifically addressing class deviations, class
deviations could arguably be placed in each category listed
(i.e., “Procurement policy, regulation, procedure, or form”).
The court stated that a class deviation was “surely a ‘regula-
tion,” that is, a plan to deviate immediately from FAR 16.203
[“Fixed-Price Contracts with Economic Price Adjustment”],
as well as a change in ‘form,’ that is, the approval of the im-
mediate use of the non-standard EPA clause.”® Ultimately,
the court ruled that failure to provide the required notice made
the deviation invalid and the EPA clause unenforceable.5®

In these cases, the Government unsuccessfully argued that
the contractors waived their rights by fully performing these
contracts when they knew or should have known that the EPA
clauses were invalid. In Tesoro, the court explained:

It is well settled that “if government officials make a contract

they are not authorized to make, in violation of a law enacted

for the contractor’s protection, the contractor is not bound by
estoppel, acquiescence, or failure to protest.5*

© 2023 Thomson Reuters

Relying on Federal Circuit precedent, % the court found that
a contractor had not waived its claim that an EPA clause was
nonconforming despite entering into 37 contracts with the
clause from 1983 to 1999.56 The court also rejected the waiver
defense in Gold Line Refining, Ltd. v. United States® and
Phoenix Petroleum Co. v. United States.>® In Hermes Consoli-
dated, Inc. v. United States,®® the Government successfully
argued the waiver defense in a lawsuit filed in 2002 for nine
contracts performed from 1988 to 1994. In that case, the court
found the contractor’s conduct in waiting 14 years to file suit
more egregious than the Government’s conduct in using an

unauthorized clause.®0

Deviation Authority In Practice

Although the policy for deviations at FAR 1.402 explains
that the need for approval of a deviation should not stifle in-
novation, it likely does just that. If the absence of deviation
authority on the Periodic Table of Acquisition Innovations is

any indication,®

using alternative authorities (i.e., other
transactions, prize competitions) to innovate is more popular
than obtaining a deviation from the FAR. That is not to say
that deviation authority has not found a place in acquisition.
In practice, deviation authority has become a default method
to implement new acquisition rules on an interim basis while

the rulemaking process works itself out.

Lifecycle Of A Class Deviation

Agencies typically issue class deviations that have agency-
wide applicability as internal memoranda.®? For DoD, these
memoranda typically conclude with a statement that “this
class deviation remains in effect until incorporated in the FAR
[or DFARS] or until otherwise rescinded.” In most cases, the
FAR Councils or the agency will open a case to implement
the policy contained in the class deviation in Title 48 of the
Code of Federal Regulations (C.F.R.). In other cases, the
memorandum remains on the list of active class deviations
and collects dust until it is rescinded. As of this writing, there
is an active class deviation listed on the Defense Pricing and
Contracting Web site that was issued on October 8, 2010.%3

Eventually, either the FAR Councils or the agency will is-
sue a proposed or interim rule in the Federal Register, request
public comment, then issue a final rule amending Title 48 of
the C.E.R. If the policy contained in the deviation becomes
part of the FAR, it is no longer a deviation. If the policy
becomes part of the agency supplement, then it will supersede
the memorandum. In either case, the agency rescinds the
memorandum if it has not already expired.
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A Pragmatic Solution?

The preceding description of a class deviation’s lifecycle
might raise the question—is that how things are supposed to
work? Probably not. The publication statute, 41 U.S.C.A.
§ 1707, contains provisions for urgent circumstances as
follows:

(2) ExceprioN.—A policy, regulation, procedure, or form
may take effect earlier than 60 days after the publication date
when there are compelling circumstances for the earlier effec-
tive date, but the effective date may not be less than 30 days af-
ter the publication date.%*

The statute also provides for waiver authority in cases of
urgency, but contains some conditions regarding effective-
ness of the “policy, regulation, procedure, or form”:

(d) Warver.—The requirements of subsections (a) and (b)
may be waived by the officer authorized to issue a procurement
policy, regulation, procedure, or form if urgent and compelling
circumstances make compliance with the requirements
impracticable.

(e) EFFECTIVENESS OF PoLicy, REGULATION, PROCEDURE, OR
ForM.—

(1) TemporARY Basis.—A procurement policy, regulation,
procedure, or form for which the requirements of subsections
(a) and (b) are waived under subsection (d) is effective on a
temporary basis if—

(A) a notice of the policy, regulation, procedure, or form is
published in the Federal Register and includes a statement that
the policy, regulation, procedure, or form is temporary; and

(B) provision is made for a public comment period of 30
days beginning on the date on which the notice is published.

(2) FINAL PoLicy, REGULATION, PROCEDURE, OR Form.—After
considering the comments received, the head of the agency
waiving the requirements of subsections (a) and (b) under
subsection (d) may issue the final procurement policy, regula-
tion, procedure, or form.8%

If an agency needed to implement a policy that would devi-
ate from the FAR, but could not wait for the rulemaking pro-
cess, they could waive the 60- or 30-day waiting period and
issue an interim rule in the Federal Register. This would make
the policy effective on the date of publication. So why issue
the class deviation as an internal memorandum? Why not give
the policy immediate legal effect by publishing the notice in
the Federal Register?

Most likely, agencies are choosing expediency over formal
compliance. If the class deviation is implementing a statute
or regulation contained in a different C.E.R. title, the legal ef-
fect of the internal memorandum may not be an issue. In other
cases, the legal effect of an internal memorandum before pub-

6

lication of a rule in the Federal Register is questionable. For
example, DoD was roundly criticized for eliminating, by
internal memorandum, the statutory “adequate price competi-
tion” exception to the requirement for submission of certified
cost or pricing data when only one proposal is received.® Al-
though the memorandum was not styled as a class deviation,
it was as much a class deviation as any other issued by DoD.
The Defense Acquisition Regulation (DAR) Council eventu-
ally implemented this policy,®” but it was an unpublished
class deviation with arguably no legal effect until it appeared
in Title 48 of the C.F.R over 19 months later.®8

Guidelines

These Guidelines are intended to assist you in understand-
ing FAR deviations. They are not, however, a substitute for
professional representation in any specific situation.

1. The FAR accommodates an agency’s need to innovate
and test new acquisition methods by permitting deviations.
However, current practice seems to favor the use of alterna-
tive authorities instead of seeking deviation authority.

2. The definition of “deviation” in FAR 1.401 is broader
than merely “inconsistent with the FAR.” It also encompas-
ses an agency’s issuance of policies or procedures that “gov-
ern the contracting process or otherwise control or otherwise
control contracting relationships that are not incorporated
into agency acquisition regulations in accordance with [FAR]
1.301(a).”

3. There are two types of deviations—individual and class.
Individual deviations affect one contract action. Class devia-
tions affect more than one contract action. An acquisition
deviating from the FAR that would result in the award of
more than one contract (i.e., multiple award contracts) would
require a class deviation. If approval of a class deviation was
required, actions under individual deviations will not be
authorized.

4. Agency heads may approve individual deviations. They
may delegate this authority. Approval authority for class
deviations differs for civilian agencies other than NASA,
DoD, and NASA. For civilian agencies other than NASA, the
agency head must coordinate with the Chairperson of the
CAAC. For DoD, delegations of authority and procedures for
approving deviations are in the DFARS. NASA has not
published procedures for approving class deviations.

5. Agency heads may not deviate from CAS Program
requirements but may seek waivers in accordance with CAS
regulations.

© 2023 Thomson Reuters
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6. Contracting officers must identify authorized deviations
in provisions and clauses by adding “(DEVIATION)” after
the date. They must also insert in solicitations and contracts
the provision at FAR 52.252-5, “Authorized Deviations in
Provisions,” and the clause at FAR 52.252-6, “Authorized

s

Deviations in Clauses,” as applicable. The provision and
clause communicate to offerors and contractors that the

deviation is authorized.

7. The courts and boards have generally found unautho-
rized deviations from mandatory FAR clauses void and
unenforceable.

8. To have legal effect, class deviations must be published
in the Federal Register for public comment if they meet the
conditions stated in 41 U.S.C.A. § 1707. In practice, agencies
tend to ignore this requirement and issue notices of class
deviations—typically stated as having immediate effect—
using internal memoranda. This is often a temporary measure
until a proposed or interim rule can be published in the Fed-
eral Register. The legal status of such class deviations before
publication in the Federal Register is uncertain.
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