A Modest Proposal
by

Vernon J. Edwards

I would like to make a modest proposal. Anyone familiar with the Federal Acquisition Regulation (FAR) and the work being produced by Federal contracting offices knows that today’s contracting officers and contract specialists, as a class, do not know the FAR very well. They do not know a lot of what is in it and they do not know a lot of what it says and what it means. A review of a random selection of agency solicitations posted at FedBizOpps will disclose that a very high percentage of them do not comply with the FAR in all respects, and a review of questions posted to the Department of Defense’s Ask A Professor website (http://deskbook.dau.mil/askaprof-akss/default.asp) and to the Wifcon Forum (http://www.wifcon.com/cgi/discus/discus.cgi) reveals that a significant percentage of them are answered in the FAR. Inspector general reports, General Accounting Office protest decisions, and anecdotal evidence suggest that many contracting officers violate the FAR out of simple ignorance.


The FAR, Title 48 of the Code of Federal Regulations, Chapter 1, is a large document. In the Government Printing Office’s loose-leaf version it runs to more than 2,200 pages, including the index, but not including the cost accounting standards appendix, which contains another 288 pages. Many people use the little Commerce Clearing House paperback FAR, which, in the January 2003 edition, runs to 1,858 pages, including an index, but excluding the cost accounting standards. And let us not forget the agency and bureau supplements and the seven Federal Acquisition Circulars issued in 2003 (nine in 2002).

FAR 1.602-1(b) says: “No contract shall be entered into unless the contracting officer ensures that all requirements of law, executive orders, regulations, and all other applicable procedures, including clearances and approvals, have been met.” The command is absurd — the FAR alone is too big, its contents are too haphazardly organized, and many of its provisions are indecipherable. The FAR includes texts both ancient and modern, some of them dating back to the old Armed Services Procurement Regulation (c.1949 - c.1978, R.I.P.). The rationale for, and the meaning of, some of these texts has been lost to all but the most dogged archivists, and some texts have been made obsolete by current practices.

I do not believe that we can fix these problems overnight. Frankly, I do not believe that we can fix most of them ever. But I do believe that we can make life for contracting officers and contractors a little easier by making the FAR a little less voluminous and unwieldy. I therefore propose that we delete everything from the FAR except: (a) those provisions that implement specific statutes and executive orders, (b) those provisions that express ironclad and government-wide policies, (c) most of the clauses and forms, and (d) the Uniform Contract Format and the commercial items contract format. I believe that deleting everything else we can reduce the size of the FAR by at least one-third.

I will use FAR Part 16 to illustrate some of the kinds of deletions that I would make. As best as I can determine, only the following six provisions of FAR Part 16 implement specific statutes:

a. FAR 16.102(c), which prohibits the use of the cost-plus-a-percentage of cost system of contracting;
b. FAR 16.504(c), which expresses a preference for multiple awards of indefinite-quantity contracts;
c. FAR 16.505(a)(7)(ii), which implements 31 U.S.C. § 1501(a)(1);
d. FAR 16.505(a)(8), which prohibits most protests about orders issued against indefinite-delivery contracts;
e. FAR 16.505(b), which prescribes rules for placing orders against multiple award contracts; and 
f. FAR 16.505(c), which limits the length of the ordering period for task order contracts for advisory and assistance services.
I may have missed one or two paragraphs, but not many. The following provisions implement what I would call ironclad, government-wide policies:
a. FAR 16.103(b), which states a preference for firm-fixed-price contracts;

b. FAR 16.203-1, which the Court of Federal Claims has interpreted as limiting the permissible bases for economic price adjustments to fixed-price contracts;

c. FAR 16.301-3(a)(1), which requires that a contractor have an adequate accounting system in order to receive a cost-reimbursement contract;

d. FAR 16.402-1(a), which states: “No incentive contract may provide for other incentives without also providing a cost incentive (or constraint)”;

e. FAR 16.601(c), which establishes limitations on the use of time-and-material and labor-hour contracts; and
f. the various sections which prescribe solicitation provisions and contract clauses.

(I recognize that what is “ironclad” and “government-wide” are matters for discussion.) Other provisions express policies that are stated elsewhere and are thus redundant, e.g., FAR 16.301-3(b), which prohibits the use of cost-reimbursement contracts for the acquisition of commercial items.
Most of the remaining text of FAR Part 16 is explanatory, advisory or tutorial, and much of that is addressed elsewhere in greater detail. Most of FAR 16.102, 16.103 and 16.104 is tutorial, and is covered more comprehensively in the Department of Defense’s Contract Pricing Reference Guides, Volume IV, Chapter 1. The descriptions of the various types of contracts in Subparts 16.2, 16.3, and 16.4, and the descriptions of time-and-materials and labor-hour contracts in Subpart 16.6, are covered more comprehensively in Vol. IV, Ch. 1 of the Contract Pricing Reference Guides. Both the Air Force and NASA have issued comprehensive guides about award fee incentives, which could easily be adapted for government-wide use. I say that this other material could be deleted from Part 16, which would cut its length by at least two-thirds without doing any harm to the acquisition process. Since the official FAR is now online, hyperlinks could be added to the Contract Pricing Reference Guides, Vol. IV, Ch. 1, and to other sources of tutorial information.

One can easily produce a list of several FAR subparts and sections that we do not need. Why do we need FAR 5.207, now that solicitations are posted to FedBizOpps and instructions for preparing synopses are online? Why do we need FAR Subpart 8.4, about using Federal Supply Schedules? Why not in its place provide a hyperlink to GSA’s Federal Supply Schedule website, which provides more comprehensive instructions and guidance? Why do we need FAR 10.002, which describes some procedures for market research? Why not adapt NASA’s Market Research Guide (May 15, 1998) for government-wide use? Why do we need Subpart 14.5, about two-step formal advertising (an unwieldy process at best), when FAR 15.101 allows us to design almost any source selection procedure we like? I believe that we could delete all of FAR 15.404 and 15.405 and refer contracting officers instead to the Contract Pricing Reference Guides instead by hyperlink. I do not believe that anyone would miss FAR Subpart 15.6, Unsolicited Proposals, since agencies have their own procedures for processing unsolicited proposals. (Move the guidance about the limited use of data to FAR Part 27.) Why bother with FAR Part 30, Cost Accounting Standards Administration? Why not provide a hyperlink to the CAS appendix?
FAR contains many abridged versions of other titles in the Code of Federal Regulations (C.F.R.), which makes the FAR coverage simultaneously redundant and incomplete. Examples include: FAR Part 19, Small Business Programs, which is little more than an abridged version of Title 13 of the C.F.R.; and FAR Subparts 22.4 and 22.10, which implement various labor laws pertaining to construction and the Service Contract Act, and which are just abridged versions of various parts of Title 29 of the C.F.R., Subtitle A. Title 29 is more comprehensive and sometimes clearer in its coverage that the FAR. Compare, for example, FAR sections 22.1007, 22.1008, and 22.1009 with 29 C.F.R. 4.4(a). The FAR and Title 29 say the same things; since Title 29 governs, why repeat it in the FAR? Several sections in FAR Part 22 already refer the reader to Title 29, and since the FAR Council has no authority over implementation of the labor laws, why not eliminate the middle man by providing hyperlinks to the appropriate sections of Title 29? The less of this kind of abridged, redundant coverage is included in the FAR, the less text there will be for the FAR Council to maintain.

Most of the kinds of cuts that I am talking about would address agency internal processes and have no direct effect on the public. None of the cuts would require legislative action, and it seems likely that many such cuts might be exempt from administrative rulemaking procedures, as provided by 5 U.S.C. § 553(b). The cuts would not require the establishment of a large integrated process team; a team of five knowledgeable and experienced acquisition professionals with writing skills could identify a complete list of proposed cuts in one month. (I hereby volunteer my services.) Upon approval of the cuts by the FAR Council, the team could develop the necessary text reorganization and adjustments in one or two months more. With commitment and support, the project could be completed in six months.

What would my modest proposal gain us? The kinds of cuts that I am proposing would not eliminate rules that implement statutes, executive orders and ironclad policies, and would not make contracting officers’ jobs less difficult in that regard. However, cutting the unnecessary and the redundant would make the FAR less voluminous and unwieldy, and replacing the FAR’s abridged coverage of the Service Contract Act, the Davis-Bacon Act, the Small Business Act, and other laws, with hyperlinks to the original regulatory sources would increase contracting officers’ awareness of the applicability and importance of those regulations and would reduce the cost of FAR maintenance.
Implementation of my modest proposal will take farsightedness (no pun intended) and unwavering resolve, because there are many among us who will insist that such cuts would be a catastrophe. They will argue that the tutorial material is essential in light of the inexperience of those replacing the retiring old guard, and that the FAR guarantees at least some practical consistency among agencies. However, I have watched inexperienced people try to cope with the FAR and have not been encouraged. The regulation is too overwhelming, too difficult to navigate, and often incomprehensible to newcomers. The (usually abbreviated) tutorial material often produces more confusion than clarity, and better and more comprehensive material is usually available elsewhere, usually on the Web, and readers can be directed to it through hyperlinks. As for guaranteeing consistency in agency applications and interpretations of the rules, and in professional practice, a casual review of solicitations posted to FedBizOpps will show that application, interpretation and practice varies widely among agencies, and even among bureaus within a single agency. You can check this yourself by searching active posts at FedBizOpps for a specified item of supply or a service and comparing different solicitations for the same kind of procurement. I recently compared two Air Force RFPs for grounds maintenance services at different Air Force bases — the requirements were of the same general scope and dollar value and both were being procured as commercial items, but the differences were astonishing in terms of solicitation format and content. The FAR is no guarantee of consistency.

With a committed effort, my modest proposal could be implemented in six months and without much hubbub. Implementation would be a credit to the Office of Management and Budget, the Office of Federal Procurement Policy and the FAR Council, and would show their commitment to reducing bureaucracy and regulatory bloat without reducing public safeguards. It would not cure the big problems in Federal acquisition, but it would make the FAR a little less voluminous and unwieldy, which might encourage some contracting officers and contract specialists to refer to it more often, and help them to violate it less frequently.

I conclude by quoting another writer who made a modest proposal, albeit a famously satirical one: “I profess in the Sincerity of my Heart, that I have not the least Personal Interest in endeavouring to promote this necessary Work, having no other Motive than the Publick Good of my Country… .”
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