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DIGEST

1. Agency reasonably concluded, under the Commercial Space Act of 1998, 42 U.S.C.
§ 14701 et seq. (2006), that cost-effective commercial alternatives to use of
intercontinental ballistic missile assets for launch services were not available.

2. The Commercial Space Act of 1998 does not require notice to Congress of
conversion of an intercontinental ballistic missile for space launch services prior to
issuance of delivery order to perform such work.

DECISION

Space Exploration Technologies Corporation (SpaceX), of Hawthorne, California,
protests the issuance of delivery order No. 0026 to Orbital Sciences Corporation, of
Dulles, Virginia, by the Department of the Air Force, Space Missile Systems
Command, on behalf of the National Aeronautics and Space Administration (NASA),
for space launch services for NASA’s Lunar Atmosphere and Dust Environment
Explorer (LADEE) mission. SpaceX argues that the issuance of the delivery order to
Orbital violates the Commercial Space Act of 1998 (“Space Act”), 42 U.S.C. § 14701
et seq. (2006) with regard to the Act’s requirements to acquire launch services from
United States commercial providers, and to notify Congress of the conversion of
intercontinental ballistic missile (ICBM) assets for use in space launches.

We deny the protest.



BACKGROUND

The procurement of space launch services is regulated in part by the Space Act,
which states that the government “shall acquire space transportation services from
United States commercial providers whenever such services are required in the
course of its activities.” 42 U.S.C. § 14731(a). The Space Act further states that the
government must “[t]o the maximum extent practicable . . . plan missions to
accommodate the space transportation services of United States commercial
providers.” Id.

The Space Act provides an exception from the requirement to procure launch
services from commercial providers where, “on a case-by-case basis, the [NASA]
Administrator or, in the case of a national security issue, the Secretary of the Air
Force, determines” that one of seven exceptions applies. Id. § 14731(b). As relevant
here, an exception applies where the appropriate official determines that “cost
effective space transportation services that meet specific mission requirements
would not be reasonably available from United States commercial providers when
required.” Id. § 14731(b)(2).

In addition to the provisions of section 14731, the Space Act also states that the
government “shall not convert any missile” that was “formerly used by the
Department of Defense for national defense purposes.” 42 U.S.C. § 14734(a), (c).
However, an exception to the prohibition on missile conversion applies as follows:

A missile described in subsection (c) of this section may be converted
for use as a space transportation vehicle by the Federal Government if
... at least 30 days before such conversion, the agency seeking to use
the missile as a space transportation vehicle transmits to the
Committee on Armed Services and the Committee on Science of the
House of Representatives, and to the Committee on Armed Services
and the Committee on Commerce, Science, and Transportation of the
Senate, a certification that the use of such missile—

(A) would result in cost savings to the Federal Government when
compared to the cost of acquiring space transportation services from
United States commercial providers;

(B) meets all mission requirements of the agency, including
performance, schedule, and risk requirements;

(C) is consistent with international obligations of the United States;
and

(D) is approved by the Secretary of Defense or his designee.

Id. § 14734(b).
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In 2003, the Air Force awarded an indefinite-delivery/indefinite-quantity (ID/IQ)
contract, No. D04701-03-D-0202, to Orbital for space launch services utilizing excess
government-owned Peacekeeper ICBM assets, such as engines and other missile
components, with a maximum value of $237 million. To date, the Air Force has

issued 26 delivery orders involving Peacekeeper ICBM components under the Orbital
ID/IQ contract. AR at 3.

The LADEE mission is intended to analyze the lunar atmosphere while “the Moon is
still in a pristine state prior to human activity,” as well as to test communications
capabilities from lunar orbit. Agency Report (AR), Tab 20, LADEE Authorization
Document, at 5. The LADEE mission requires launch services to transport the
LADEE spacecraft into a 50km circular lunar orbit. NASA Decl. § 2.1."

On December 16, 2008, NASA prepared a determination addressing the availability of
cost effective commercial space transportation services for the LADEE mission.
NASA evaluated eight potential launch vehicles based on four criteria: (1) technical
capability, (2) risk, (3) schedule, and (4) cost savings. AR, Tab 5, NASA LADEE
Determination, at 2-3. The eight launch vehicles included the Minotaur V, which is a
planned 5-stage launch vehicle consisting of three stages that use components from
government-furnished Peacekeeper ICBMs, and two launch vehicles offered by
SpaceX-the Falcon le and Falcon 9. Id. Asrelevant here, NASA reviewed the
SpaceX website, and a SpaceX publication, the “Falcon Launch Vehicle Lunar
Capability Guide,” which detailed the technical capabilities and schedule availability
of the company’s launch vehicles. AR, Tab 22, NASA LADEE Launch Service
Approach Summary, at 40, 42. The agency was also aware of the capabilities of the
Falcon 9 launch vehicle because it was available for use via delivery orders under a
different ID/IQ contract, the NASA Launch Services contract; SpaceX is a vendor
under this contract.

As relevant here, NASA concluded that the Minotaur V and Falcon 9 launch vehicles
could meet the LADEE mission’s technical requirements, but that the Falcon le
launch vehicle was not capable of achieving the required trans-lunar orbit. Id. While
neither the Minotaur V nor the Falcon 9 had a flight history--and NASA noted that
neither the Minotaur V nor the Falcon 9 was scheduled for its first launch before
early 2009--NASA also noted that the risks involved with using these launch vehicles
was mitigated because the government could provide oversight of the mission
through the existing contracts. Id. at 4-5. However, NASA also concluded that given
the government’s experience with the Minotaur V’s design and the scheduled
launches of its predecessor, the Minotaur IV--upon which the Minotaur V relies in

' In addition to the Air Force contracting officer statement in response to the protest,
NASA provided declarations from the Program Executive for the Launch Services
Program, Space Operations Missions Directorate, and the Program Executive for the
Access to Space Science Missions Directorate.
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part for its design--the Minotaur V had the lowest technical and schedule risk. Id.
Finally, NASA concluded that the likely costs for the Falcon 9, in light of the
anticipated government oversight required to ensure a successful mission, would be
approximately twice those for the Minotaur V. Id. Based on these findings, NASA
concluded that, as compared to the Minotaur V, there were no cost effective
commercial launch services available from U.S. providers.

On March 13, 2009, the NASA Administrator requested that the Air Force provide
launch services for the LADEE mission using a Minotaur V launch vehicle. AR,
Tab 5, NASA LADEE Request to Air Force, at 1. The request stated that NASA had
determined under the Space Act that no cost effective commercial launch services
were available for the LADEE mission. Id.

On August 28, the Air Force issued the current delivery order to Orbital under its
ID/IQ contract for launch services for the LADEE mission using a Minotaur V. The
cost estimate for the delivery order is approximately $27 million, based on prices set
in the Orbital ID/IQ contract and estimates for other costs. Contracting Officer (CO)
Statement at 5.

After learning of the issuance of the delivery order to Orbital in a trade publication,
SpaceX sought information from the agency regarding whether the Air Force
complied with the provisions of the Space Act. Based on information provided by
the agency on October 14, SpaceX filed this protest on October 26.

DISCUSSION

Space X raises two primary arguments. First, the protester argues that NASA
unreasonably concluded under section 14731 of the Space Act that no cost effective
commercial launch services were available from U.S. providers. Second, the
protester argues that the issuance of the delivery order violates section 14734 of the
Space Act because the Air Force did not provide notice to Congress of the
conversion of the ICBM assets. As discussed below, we find no merit to either
argument.”

* For the record, we note that SpaceX is not a vendor under the Orbital ID/IQ
contract. We nonetheless view the protester as an interested party to challenge the
issuance of the delivery order because the protest argues that the delivery order is
outside the scope of the Orbital ID/IQ contract. Bid Protest Regulations, 4 C.F.R.
§ 21.0(a)(1) (2009); see Poly—Pacific Techs., Inc., B-296029, June 1, 2005, 2005 CPD
9 105 at 2 n.1. Specifically, the protester argues that the Orbital ID/IQ contract
applies to space launches using excess ICBMs, and that no order can be placed
under the Orbital ID/IQ contract unless the exceptions set forth under the Space Act
are met. In the absence of a valid exception, the protester argues, the LADEE space
launch requirements should be competed amongst all commercial offerors. As
(continued...)
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Availability of Commercial Launch Services

First, SpaceX argues that NASA improperly concluded that no cost effective
commercial launch services were available for the LADEE mission. The protester
primarily argues that NASA’s determination failed to reasonably consider the
capabilities and costs of using either SpaceX’s Falcon 1e launch vehicle, or “co-
manifesting” the LADEE on a Falcon 9 along with another mission payload. As
discussed below, we find no merit to the protester’s arguments.

As a preliminary matter, SpaceX generally argues that NASA’s determination was
flawed because the agency did not solicit information from potential U.S.
commercial space launch providers. The Space Act, however, does not require
NASA or the Air Force to issue a request for proposals or to solicit information from
potential providers to determine the availability of U.S. commercial providers. In the
absence of specific guidance or requirements for assessing the applicability of the
exceptions under the Space Act, we will review the overall reasonableness of the
NASA determination.

As discussed above, NASA reviewed SpaceX’s website and its Falcon Capability
guide publication, and was aware of the capabilities of the Falcon 9 based on the
NASA Launch Services ID/IQ contract. We think that NASA’s review of the available
information concerning the protester’s capabilities was a reasonable approach to
meeting the agency’s requirements under the Space Act, and to the extent that the
protester argues that the agency was required to solicit a proposal or other
information from the protester, we disagree.

With regard to SpaceX’s specific arguments, the protester first contends that NASA
unreasonably concluded that the protester’s Falcon le launch vehicle was not
capable of achieving the required orbit for the mission requirements. NASA found
that, based on the published information concerning the Falcon 1le, this launch
vehicle was not capable of reaching the required trans-lunar orbit.” AR, Tab 5, NASA
LADEE Determination, at 2.

(...continued)
discussed below, however, we conclude that the order complies with the Space Act
requirements, and is within the scope of the Orbital ID/IQ contract.

* NASA notes that the original mission requirements have changed from a direct
trans-lunar orbit to a highly-elliptical Earth orbit wherein the LADEE spacecraft will
be captured by the Moon’s orbit. NASA Decl. § 2.1. The agency contends, and the
protester does not dispute, that this change in requirements does not affect the
acceptability of the Falcon le launch vehicle for the mission requirements as
compared to the original requirements.
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The protester does not dispute that the Falcon 1le cannot place the LADEE
spacecraft into the required orbit. Instead, the protester contends that the agency
did not consider the possibility that a Falcon le could place the LADEE spacecraft
into the required trans-lunar orbit if an additional Star-30 “kick motor” was used as
an upper-stage component of the launch vehicle. NASA states that it was aware that
the Falcon le could achieve the required orbit by placing an additional kick motor on
the spacecraft-a different approach than using a kick motor as an upper stage of a
launch vehicle. NASA Decl. § 2.3. In this regard, the Falcon Capability guide states
that the required trans-lunar orbit could be achieved by using a “kick motor on the
spacecraft.” AR, Tab 38, Falcon Capability Guide, at 4. NASA states, however, that it
viewed a spacecraft-based kick motor as an unacceptable approach, because it
would require additional development to adapt the LADEE spacecraft for use of such
a motor, and because the agency did not have the funding for such an effort. NASA
Decl. at 9; AR, Tab 22, NASA LADEE Launch Service Approach Summary, at 5.
SpaceX does not clearly state in its protest arguments whether it views the kick
motor option as an additional stage in the launch vehicle, or as an addition to the
LADEE spacecraft itself. Compare Protest at 23-24 with Protester’s Comments on
AR at 26. As discussed above, however, NASA understood, based on the Falcon
Capability Guide, that a Falcon le could achieve the required orbit only through use
of a spacecraft-based motor; NASA also concluded that such an approach was not
acceptable. On this record, we think the agency reasonably found the that Falcon le
was not an acceptable alternative to the Minotaur V.*

Next, SpaceX argues that the agency unreasonably assessed the risk and schedule
concerns for the Minotaur V and Falcon 9 launch vehicles. As discussed above,
NASA'’s Space Act determination acknowledged that the Falcon 9 launch vehicle
meets the orbit and payload requirements for the LADEE mission. AR, Tab 5, NASA
LADEE Determination, at 2. The protester primarily contends that the agency relied
too heavily on the service records of the Peacekeeper ICBM, and did not fully assess

‘' In any event, the agency also states that the payload capability of the Falcon le is
not sufficient for the LADEE mission. In this regard, the diameter of the LADEE
spacecraft is 1.63 meters, whereas the Falcon le can accommodate a payload of only
1.55 meters in diameter. NASA Decl. § 2.1; AR, Tab 22, NASA LADEE Launch
Service Approach Summary, at 5; Tab 38, Falcon Capability Guide, at 6. SpaceX does
not dispute these payload dimensions. While this issue was not discussed in NASA’s
determination, we think the record here shows that SpaceX would not have been
prejudiced by any error with regard to NASA’s evaluation of the orbital range
capabilities of the Falcon le. Our Office will not sustain a protest absent a showing
of competitive prejudice, that is, unless the protester demonstrates that, but for the
agency’s actions, it would have a substantial chance of receiving award. McDonald-
Bradley, B-270126, Feb. 8, 1996, 96-1 CPD § 54 at 3; see also, Statistica, Inc. v.
Christopher, 102 F.3d 1577, 1681 (Fed. Cir. 1996).
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the risks arising from the proposed use of the yet-untested Minotaur V launch
vehicle.

In its determination, NASA noted that neither the Minotaur V nor the Falcon 9 had
yet been launched, and that neither was scheduled for launches until 2009. Id. at 2-3.
NASA concluded that because neither the Minotaur V nor Falcon 9 had a launch
history, significant government oversight would be required to manage performance
risks and ensure successful launches. Id.; see also NASA Decl. § 4.3. The agency
concluded that the Minotaur V provided an acceptable level of technical and
schedule risk in light of the “significant flight history” of the Peacekeeper ICBM,
whose assets would be used for the Minotaur V, as well as the anticipated
government oversight of the mission. AR, Tab 5, NASA LADEE Determination, at 2;
see also NASA Decl. § 4.9. In contrast, NASA concluded that use of a Falcon 9
launch vehicle without “significant U.S. Government involvement” created
unacceptable performance and schedule risks. NASA Decl. § 4.9; see also AR, Tab 5,
NASA LADEE Determination, at 2-3. To the extent that the protester expresses
disagreement with the agency’s determination of the relative risks of using the
Minotaur V or Falcon 9, we see no basis to sustain the protest.’

Finally, SpaceX challenges NASA’s findings regarding the costs of the Minotaur V
and Falcon 9 launch vehicles. NASA estimated that the costs of a Minotaur V launch
service would be $46 million, which includes the delivery order costs, mission
support costs, and flight services at NASA facilities. NASA Decl. § 5.2. For the
Falcon 9, NASA first considered the $[deleted] price listed for a launch under
SpaceX’s NASA Launch Services ID/IQ contract. Id. In addition, the agency
determined that other costs not included in this price, such as mission-specific
engineering and telemetry services costs, would increase the overall cost for a
Falcon 9 launch to $[deleted].® Id. NASA noted that the costs of the Falcon 9 were

® SpaceX also argues that the information in NASA’s December 2008 determination
and March 2009 request to the Air Force was outdated by the time the delivery order
was issued in August 2009. The protester contends that after NASA made its
determination, but prior to the Air Force’s issuance of the delivery order, SpaceX
made a successful Falcon 1 launch and achieved “significant milestones towards the
maiden launch of its Falcon 9 launch vehicle.” Supp. Protest at 4. As discussed
above, however, we think NASA reasonably concluded that the Falcon 1e was not
suitable for the LADEE mission. NASA also states that the Falcon 1e launch does
not clearly demonstrate the likelihood of success for the Falcon 9 because of the
differences between these two launch vehicles. NASA Supp. Decl. § 3.1. For
example, the Falcon le uses a single first-stage engine, whereas the Falcon 9 is more
complex, using nine first-stage engines. Id. On this record, we find no merit to the
protester’s argument.

* NASA notes that the SpaceX publication listed a price of $47 million for a
commercial trans-lunar launch on a Falcon 9 launch vehicle. AR, Tab 38, Falcon
(continued...)
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higher than those for the Minotaur V because, in part, the Falcon 9 is a larger launch
vehicle, and has more capacity than needed for the LADEE mission. See Tab 22,
NASA LADEE Launch Service Approach Summary, at 7, 42.

SpaceX argues that NASA’s cost analysis failed to account for the cost of the
government-furnished Peacekeeper assets, and that the cost evaluation should have
neutralized this cost advantage for the Minotaur V. The Space Act, however, does
not address how to account for the costs of using government-inventory ballistic
missiles, and we see no requirement in the Space Act for such a cost offset.

SpaceX also argues that the agency failed to consider the possibility of co-
manifesting the LADEE spacecraft on a Falcon 9 along with another mission
payload. The protester contends that the costs of a co-manifested mission would
have been shared between the LADEE and another mission, thereby reducing the
cost for the LADEE launch. NASA states that it did not consider a co-manifested
mission an acceptable alternative because, in the agency’s experience, co-manifested
missions increase the technical and schedule risk because the two payloads have
independent technical and schedule requirements and a co-manifested launch
increases the overall risk to each mission. NASA Supp. § 1.8; CO Statement at 10-12.
On this record, we find no basis to sustain the protest.

Notice to Congress

Next, SpaceX argues that the Air Force violated section 14734 of the Space Act
because it did not provide notice to Congress of the conversion of the ICBM assets
30 days prior to the issuance of the delivery order. The Air Force contends that
section 14734 does not require notice to Congress until 30 days before the ICBM
asset is converted. We think that the Air Force’s interpretation of the Space Act is
reasonable.”

As discussed above, section 14734 of the Space Act states that the government may
not convert an ICBM to a space launch vehicle unless, the agency seeking to use the
missile advises the appropriate Congressional committees that the conversion will

(...continued)

Capability Guide, at 8. The agency, however, viewed that price as providing only the
basic commercial launch services, and did include the government oversight the
agency viewed necessary to acceptably manage the risk for the LADEE mission.
NASA Decl. § 5.3.

" We note for the record, we also have concerns about whether a challenge alleging
failure to provide the required conversion notice under the Space Act, standing
alone, states a valid basis for a bid protest. Even if we concluded the notice was not
properly provided, our conclusion, it appears, would not implicate the propriety of
an agency'’s selection of a contractor to perform the conversion services.
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provide cost savings, meet all mission requirements, is consistent with international
obligations, and is approved by the Secretary of Defense. 42 U.S.C. § 14734(b). This
notice must be provided “at least 30 days before such conversion.” Id.

The Air Force states that it interprets the term “conversion” as used in section 14734
of the Space Act “to occur when the excess ICBM assets are removed from their
storage place and united with commercial components, something that typically
does not occur until launch is imminent and long after the contract or delivery order
for the applicable launch services has been awarded.” AR at 11. SpaceX concedes
that the Space Act does not define the term “conversion,” or otherwise explain when
such an event occurs. Protester’'s Comments on AR at 39. However, the protester
argues the purpose of the Space Act was to promote the U.S. commercial space
industry, and that notice to Congress of the conversion of an ICBM should be
understood in the context of a contract action that would otherwise eliminate an
opportunity for a U.S. commercial space launch provider.

We think that the Air Force’s interpretation of the term conversion as meaning the
physical alteration of the ICBM for another purpose is consistent with the plain
language of the statute. The plain language of section 14734 of the Space Act merely
states that notice must precede “conversion” of ICBM assets, and in the absence of
any other explanatory guidance, we see no basis to impose, or read-in, additional
criteria or requirements, as suggested by the protester. See Inter-Con Sec. Sys., Inc.,
B-290493, B-290493.2, Aug. 14, 2002, 2002 CPD § 147 at 3 (citing Chevron, U.S.A., Inc.
v. Natural Res. Defense Council, Inc., 467 U.S. 837, 842 (1984)).

Additionally, the Air Force notes that eight space launches involving ICBMs under
other contracts have occurred where notice was provided to Congress after the
contract or delivery order was awarded, but prior to the physical conversion of the
ICBM assets.® AR at 11. The Air Force states that for these eight launches, Congress
did not object to the agency’s interpretation of the notice requirements. Id. While
we do not consider Congress’ lack of objection to the timing of the notice for the
eight ICBM conversions as dispositive evidence regarding the proper interpretation
of this statutory requirement, we think it provides additional evidence of the
reasonableness of the agency’s understanding. On this record, we find no basis to

® The Air Force also states that it also has not given Congress notice of any of the
26 delivery orders issued thus far under the Orbital ID/IQ that call for use of excess
ICBMs because the physical conversion of the ICBM assets has not yet occurred.
AR at 3.
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conclude that the agency violated the notice requirements of section 14734 of the
Space Act.’

The protest is denied.

Lynn H. Gibson
Acting General Counsel

’ SpaceX raises other collateral issues. For example, the protester argues that
correspondence in the record indicates that certain NASA officials were biased or
predisposed towards utilizing the Minotaur V launch vehicle, and accordingly failed
to give reasonable consideration to other options, such as those that could have been
provided by SpaceX. We think the record shows that NASA gave meaningful
consideration to the availability of SpaceX’s launch vehicles, and that the protester
has not demonstrated bias on the part of the agency. We have reviewed all of the
protester’s arguments and find none has merit.
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	In addition to the provisions of section 14731, the Space Act also states that the government “shall not convert any missile” that was “formerly used by the Department of Defense for national defense purposes.”  42 U.S.C. § 14734(a), (c).  However, an exception to the prohibition on missile conversion applies as follows:
	Id. § 14734(b).  
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