Performance Contracting Begins with a Strategic Plan

“Oh, East is East, and West is West, and never the twain shall meet, 

Till earth and sky stand presently at God's great judgment seat; 

But there is neither East nor West, Border nor Breed nor Birth, 

When two strong men stand face to face, 
though they come from the ends of the earth.” 

(The Ballad of East and West, Rudyard Kipling)

At times, program offices and contracting offices seem to be on different sides.  Program offices may need a service or product quickly and/or want it from a familiar source.  Although contracting offices want to meet the program offices’ needs, they also must assure the United States Congress its laws are being followed.  Sometimes, that takes longer than the program office wants.  Contract files and legal decisions are littered with examples of this conflict.  

An example of this misalignment is the Government Performance and Results Act and Performance-Based Contracting.  Both of these efforts should be one but they are not.  This paper looks at both efforts and shows how they should work together.  
THE GOVERNMENT PERFORMANCE AND RESULTS ACT OF 1993
The Government Performance and Results Act of 1993 (GPRA) was born with two strikes against it.  First GPRA is pronounced gipra.  Second, it can be a massive paperwork machine.  In truth, GPRA is beautiful in its simplicity.  If you are a program official, to see the beauty in GPRA, you simply need to think about your program.  Before we go to the specifics of the law, let’s take a quick look.  GPRA directs program offices to ask:
· What do you want your program to accomplish over the next 5 years or more?
· Using what you said you wanted to accomplish over the next 5 years, what part of those anticipated accomplishments do you want to accomplish over the next year?

· At the end of your first year, how did you do?

That’s it!  That is the basics of GPRA.  With the basics in mind, lets move to the law.
The Law — Findings and Purposes
The first two sections of GPRA included Congressional findings and purposes.  Section 1 included the following two of 3 congressional findings:
(2) Federal managers are seriously disadvantaged in their efforts to improve program efficiency and effectiveness, because of insufficient articulation of program goals and inadequate information on program performance; and 

(3) congressional policymaking, spending decisions and program oversight are seriously handicapped by insufficient attention to program performance and results. 
Section 2, included the following two of 6 purposes for GPRA: 
(4) help Federal managers improve service delivery, by requiring that they plan for meeting program objectives and by providing them with information about program results and service quality; 

(5) improve congressional decisionmaking by providing more objective information on achieving statutory objectives, and on the relative effectiveness and efficiency of Federal programs and spending; 
This is simple stuff.  In 1993, Congress found that program offices didn’t know what they were trying to do, and as a result, didn’t know if they were doing it.  That made it difficult to determine whether programs were failing or succeeding.  The purpose for GPRA is to correct that by stating goals for programs and determining whether the program goals were achieved.
The Law — Plans and Reports
GPRA requires 2 plans and 1 report.  The 2 plans are the strategic plan and the annual performance plan.  The report is the program performance report.
Since we don’t want to get bogged down in the minutia of GPRA, I will stick to the performance and results parts of each plan and report.    
Strategic Plan
The strategic plan is the long-term plan that:

· Covers at least a 5-year period and is to be updated at least every three years.
· Includes general goals and objectives that are outcome related for the major functions and operations of the agency.

As a 5-year plan, the strategic plan is a broad or general plan.  It sets forth the general goals of the program office.  The specific goals are included in the annual performance plan.
Annual Performance Plan
An annual performance plan is required for each program included in an agency’s annual budget.
Instead, when asked When the government talks of performance-based government, the discussion normally breaks off into two paths.  The first path deals with programs and the Government Performance and Results Act of 1993 (GPRA or the Results Act) deals with program missions, goals, and objectives.  The second path, which is strewn with rubble and bodies discarded over a twenty-year period, leads to performance-based contracting which seems to exist in its own closed world without a lifeline to program missions, goals, and objectives.  GPRA is viewed as being related to programs and performance-based contracting is viewed as being related to the contracting function.  However, they both ask the basic questions:  

· What are we trying to do?

· How will we do it? 

· How will we know if we did it?

· Did we do it?

GPRA and performance contracting go hand-in-hand and should be considered together to fulfill the federal government’s missions.  

The Government Performance and Results Act   

GPRA (pronounced “gipra”) is beautiful in its simplicity.   Among its requirements are

· Strategic plans for program activities of the federal government.  that cover not less than five years.  The strategic plan includes a mission statement that covers the agency’s major functions and operations.  (What are we trying to do?)  The plan also is to include general goals and objectives and a description of how the goals and objectives will be achieved.  (How will we do it?)1
· Annual plans that cover each program activity set forth in the budget of an agency.  The plan is to set outcome-oriented performance goals, unless an exception is granted, to define the level of performance to be achieved.  (How will we do it?)  The plan also is to include performance indicators to be used in measuring or assessing the performance of each program activity.  (How will we know if we did it?)2
· Program performance reports that indicate the program’s success at achieving its goals and objectives.  Each report is to show the performance indicators from the annual performance plan and the actual performance achieved.  (Did we do it?)3  

The strategic and annual plans and the program performance reports are not designed to work as separate documents.  Rather, the goals and objectives of the annual plan are to be linked back to the goals and objectives of the strategic plan.  Additionally, the performance report is to judge the achievements of a fiscal year that is described in the annual plan.  Finally, there is a provision for performance budgets.  However, that is a story for another time.

Performance-Based Contracting

Although GPRA provides a clear framework for performance in the program area, there is no complete and clear direction for performance-based contracting.  Instead, there is a mixture of law, proposed legislation, regulation, and guidance.  The following list includes some of the policy and guidance documents on performance-based contracting.

· The Office of Federal Procurement Policy’s (OFPP) guide for writing performance work statements that was issued in 1980.4   This guide focuses on services such as transportation, refuse collection, food services, and janitorial services used on a military base.  However, it provides the basic concepts currently associated with performance-based contracting.

· OFPP Policy Letter 91-2 dated April 9, 1991.  This letter established policy for the acquisition of services and emphasized the use of performance requirements, quality standards, source selection, and quality-assurance.  

· OFPP’s Guide to Best Practices for Performance-Based Service Contracting.  This guidance provides information based on OFPP’s 1994 work with agencies to participate in a pilot project to encourage the use of performance-based contracting.  In Appendix 3, OFPP listed minimum requirements for a contract to be considered performance-based.  These included (1) measurable, mission-related, performance requirements, (2) performance standards tied to the performance requirements, (3) a quality assurance plan that describes how the contractor’s performance will be measured against the performance standards, and (4) positive and negative incentives tied to the quality assurance plan measurements for acquisitions that are critical to agency mission accomplishment or involve a large expenditures of funds.

· Section 821 of the Floyd D. Spence National Defense Authorization Act for Fiscal Year 2001 which required a revision to the Federal Acquisition Regulation that set a preference for performance performance-based contracts.  The first preference is for performance-based contract or performance-based task order that contains firm fixed prices for the specific tasks to be performed and the second preference is for any other performance-based contract or performance-based task order.  The law also defined performance based contracts, task orders, or contracting as one that “means that the contract, task order, or contracting, respectively, includes the use of performance work statements that set forth contract requirements in clear, specific, and objective terms with measurable outcomes.”

· Federal Acquisition Regulation

Since then several new guides have been added.  These include the

· HHS

· DOC

In addition to the guides, laws, and regulations that already exist, Congress is also planning for more performance-based efforts.

Performance-Based Contracting Meets Performance-Based Government

1 The Government Performance and Results Act of 1993, § 3, 5 U.S.C. § 306 (need year of publish in code) 

2 The Government Performance and Results Act of 1993, § 4, 31 U.S.C. § 1115 (need year of publish in code) 

3 The Government Performance and Results Act of 1993, § 4, 31 U.S.C. § 1116 (need year of publish in code) 

4 A Guide for Writing and Administering Performance Statements of Work for Service Contracts, OFPP Pamphlet #4, Supplement #2 to OMB Circular No. A-76, Office of Federal Procurement Policy, October 1980.

Guide to Best Practices for Performance-Based Service Contracting, Office of Federal Procurement Policy

Floyd D. Spence National Defense Authorization Act for Fiscal Year 2001 (Introduced in House)


> 

SEC. 821. IMPROVEMENTS IN PROCUREMENTS OF SERVICES.

(a) PREFERENCE FOR PERFORMANCE-BASED SERVICE CONTRACTING- Not later than 180 days after the date of the enactment of this Act, the Federal Acquisition Regulation issued in accordance with sections 6 and 25 of the Office of Federal Procurement Policy Act (41 U.S.C. 405 and 421) shall be revised to establish a preference for use of contracts and task orders for the purchase of services in the following order of precedence:

(1) A performance-based contract or performance-based task order that contains firm fixed prices for the specific tasks to be performed.

(2) Any other performance-based contract or performance-based task order.

(3) Any contract or task order that is not a performance-based contract or a performance-based task order.

(b) INCENTIVE FOR USE OF PERFORMANCE-BASED SERVICE CONTRACTS- (1) A Department of Defense performance-based service contract or performance-based task order may be treated as a contract for the procurement of commercial items if--

(A) the contract or task order is valued at $5,000,000 or less;

(B) the contract or task order sets forth specifically each task to be performed and, for each task--

(i) defines the task in measurable, mission-related terms;

(ii) identifies the specific end products or output to be achieved; and

(iii) contains a firm fixed price; and

(C) the source of the services provides similar services contemporaneously to the general public under terms and conditions similar to those offered to the Federal Government.

(2) The special simplified procedures provided in the Federal Acquisition Regulation pursuant to section 2304(g)(1)(B) of title 10, United States Code, shall not apply to a performance-based service contract or performance-based task order that is treated as a contract for the procurement of commercial items under paragraph (1).

(3) Not later than 2 years after the date of the enactment of this Act, the Comptroller General shall submit a report on the implementation of this subsection to the congressional defense committees.

(4) The authority under this subsection shall not apply to contracts entered into or task orders issued more than 3 years after the date of the enactment of this Act.

(c) CENTERS OF EXCELLENCE IN SERVICE CONTRACTING- Not later than 180 days after the date of the enactment of this Act, the Secretary of each military department shall establish at least one center of excellence in contracting for services. Each center of excellence shall assist the acquisition community by identifying, and serving as a clearinghouse for, best practices in contracting for services in the public and private sectors.

(d) ENHANCED TRAINING IN SERVICE CONTRACTING- (1) The Secretary of Defense shall ensure that classes focusing specifically on contracting for services are offered by the Defense Acquisition University and the Defense Systems Management College and are otherwise available to contracting personnel throughout the Department of Defense.

(2) The Secretary of each military department and the head of each Defense Agency shall ensure that the personnel of the department or agency, as the case may be, who are responsible for the awarding and management of contracts for services receive appropriate training that is focused specifically on contracting for services.

(e) DEFINITIONS- In this section:

(1) The term `performance-based', with respect to a contract, a task order, or contracting, means that the contract, task order, or contracting, respectively, includes the use of performance work statements that set forth contract requirements in clear, specific, and objective terms with measurable outcomes.

(2) The term `commercial item' has the meaning given the term in section 4(12) of the Office of Federal Procurement Policy Act (41 U.S.C. 403(12)).

(3) The term `Defense Agency' has the meaning given the term in section 101(a)(11) of title 10, United States Code.

37.102 -- Policy.
(a) Performance-based contracting methods (see subpart 37.6) is the preferred method for acquiring services (Public Law 106-398, section 821). When acquiring services, including those acquired under supply contracts, agencies must--

(1) Use performance based contracting methods to the maximum extend practicable, except for-

(i) Architect-engineer services acquired in accordance with 40 U.S.C. 541-544 (see part 36);

(ii) Construction (see part 36);

(iii) Utility services (see part 41); or

(iv) Services that are incidental to supply purchases.

(2) Use the following order of precedence (Public Law 106-398, section 821(a));

(i) A firm-fixed price performance-based contract or task order.

(ii) A performance-based contract or task order that is not firm-fixed price.

(iii) A contract or task order that is not performance-based.

------------------------------------------------------------------------

Subpart 32.10- Performance-Based Payments 
32.1000 Scope of subpart. 

This subpart provides policy and procedures for performance-based payments under noncommercial purchases pursuant to Subpart 32.1. This subpart does not apply to- 

(a) Payments under cost-reimbursement contracts; 

(b) Contracts for architect-engineer services or construction, or for shipbuilding or ship conversion, alteration, or repair, when the contracts provide for progress payments based upon a percentage or stage of completion; or 

(c) Contracts awarded through sealed bid procedures. 

32.1001 Policy. 

(a) Performance-based payments are the preferred Government financing method when the contracting officer finds them practical, and the contractor agrees to their use. 

(b) Performance-based payments are contract financing payments that are not payment for accepted items. 

(c) Performance-based payments are fully recoverable, in the same manner as progress payments, in the event of default. Except as provided in 32.1003(c), the contracting officer must not use performance-based payments when other forms of contract financing are provided. 

(d) For Government accounting purposes, the Government should treat performance-based payments like progress payments based on costs under Subpart 32.5. 

(e) Performance-based payments are contract financing payments and, therefore, are not subject to the interest-penalty provisions of prompt payment (see Subpart 32.9). However, each agency must make these payments in accordance with the agency's policy for prompt payment of contract financing payments. 

32.1002 Bases for performance-based payments. 

Performance-based payments may be made on any of the following bases- 

(a) Performance measured by objective, quantifiable methods; 

(b) Accomplishment of defined events; or 

(c) Other quantifiable measures of results. 

32.1003 Criteria for use. 

Performance-based payments shall be used only if the following conditions are met: 

(a) The contracting officer and offeror are able to agree on the performance-based payment terms; 

(b) The contract is a definitized fixed-price type contract; and 

(c) The contract does not provide for other methods of contract financing, except that advance payments in accordance with Subpart 32.4, or guaranteed loans in accordance with Subpart 32.3 may be used. 

32.1004 Procedures. 

Performance-based payments may be made either on a whole contract or on a deliverable item basis, unless otherwise prescribed by agency regulations. Financing payments to be made on a whole contract basis are applicable to the entire contract, and not to specific deliverable items. Financing payments to be made on a deliverable item basis are applicable to a specific individual deliverable item. (A deliverable item for these purposes is a separate item with a distinct unit price. Thus, a contract line item for 10 airplanes, with a unit price of $1,000,000 each, has 10 deliverable items-the separate planes. A contract line item for 1 lot of 10 airplanes, with a lot price of $10,000,000, has only one deliverable item-the lot.) 

(a) Establishing performance bases. 

(1) The basis for performance-based payments may be either specifically described events (e.g., milestones) or some measurable criterion of performance. Each event or performance criterion that will trigger a finance payment must be an integral and necessary part of contract performance and must be identified in the contract, along with a description of what constitutes successful performance of the event or attainment of the performance criterion. The signing of contracts or modifications, the exercise of options, or other such actions must not be events or criteria for performance-based payments. An event need not be a critical event in order to trigger a payment, but the Government must be able to readily verify successful performance of each such event or performance criterion. 

(2) Events or criteria may be either severable or cumulative. The successful completion of a severable event or criterion is independent of the accomplishment of any other event or criterion. Conversely, the successful accomplishment of a cumulative event or criterion is dependent upon the previous accomplishment of another event. A contract may provide for more than one series of severable and/or cumulative performance events or criteria performed in parallel. The contracting officer must include the following in the contract: 

(i) The contract must not permit payment for a cumulative event or criterion until the dependent event or criterion has been successfully completed. 

(ii) The contract must specifically identify severable events or criteria. 

(iii) The contract must identify which events or criteria are preconditions for the successful achievement of each cumulative event or criterion. 

(iv) Because performance-based payments are contract financing, events or criteria must not serve as a vehicle to reward the contractor for completion of performance levels over and above what is required for successful completion of the contract. 

(v) If payment of performance-based finance amounts is on a deliverable item basis, each event or performance criterion must be part of the performance necessary for that deliverable item and must be identified to a specific contract line item or subline item. 

(b) Establishing performance-based finance payment amounts. 

(1) The contracting officer must establish a complete, fully defined schedule of events or performance criteria and payment amounts when negotiating contract terms. If a contract action significantly affects the price, or event or performance criterion, the contracting officer responsible for pricing the contract modification must adjust the performance-based payment schedule appropriately. 

(2) Total performance-based payments must- 

(i) Reflect prudent contract financing provided only to the extent needed for contract performance (see 32.104(a)); and 

(ii) Not exceed 90 percent of the contract price if on a whole contract basis, or 90 percent of the delivery item price if on a delivery item basis. 

(3) The contract must specifically state the amount of each performance-based payment either as a dollar amount or as a percentage of a specifically identified price (e.g., contract price, or unit price of the deliverable item). The payment of contract financing has a cost to the Government in terms of interest paid by the Treasury to borrow funds to make the payment. Because the contracting officer has wide discretion as to the timing and amount of the performance-based payments, the contracting officer must ensure that- 

(i) The total contract price is fair and reasonable, all factors considered; and 

(ii) Performance-based payment amounts are commensurate with the value of the performance event or performance criterion, and are not expected to result in an unreasonably low or negative level of contractor investment in the contract. To confirm sufficient investment, the contracting officer may request expenditure profile information from offerors, but only if other information in the proposal, or information otherwise available to the contracting officer, is expected to be insufficient. 

(4) Unless agency procedures prescribe the bases for establishing performance-based payment amounts, contracting officers may establish them on any rational basis, including (but not limited to)- 

(i) Engineering estimates of stages of completion; 

(ii) Engineering estimates of hours or other measures of effort to be expended in performance of an event or achievement of a performance criterion; or 

(iii) The estimated projected cost of performance of particular events. 

(5) When subsequent contract modifications are issued, the contracting officer must adjust the performance-based payment schedule as necessary to reflect the actions required by those contract modifications. 

(c) Instructions for multiple appropriations. If there is more than one appropriation account (or subaccount) funding payments on the contract, the contracting officer must provide instructions to the Government payment office for distribution of financing payments to the respective funds accounts. Distribution instructions must be consistent with the contract's liquidation provisions. 

(d) Liquidating performance-based finance payments. Performance-based amounts must be liquidated by deducting a percentage or a designated dollar amount from the delivery payments. The contracting officer must specify the liquidation rate or designated dollar amount in the contract. The method of liquidation must ensure complete liquidation no later than final payment. 

(1) If the contracting officer establishes the performance-based payments on a delivery item basis, the liquidation amount for each line item is the percent of that delivery item price that was previously paid under performance-based finance payments or the designated dollar amount. 

(2) If the performance-based finance payments are on a whole contract basis, liquidation is by predesignated liquidation amounts or liquidation percentages. 

(e) Competitive negotiated solicitations. 

(1) If a solicitation requests offerors to propose performance-based payments, the solicitation must specify- 

(i) What, if any, terms must be included in all offers; and 

(ii) The extent to which and how offeror-proposed performance-based payment terms will be evaluated. Unless agencies prescribe other evaluation procedures, if the contracting officer anticipates that the cost of providing performance-based payments would have a significant impact on determining the best value offer, the solicitation should include an adjustment of proposed prices to reflect the estimated cost to the Government of providing each offeror's proposed performance-based payments (see Alternate I to the provision at 52.232-28). 

(2) The contracting officer must- 

(i) Review the proposed terms to ensure they comply with this section; and 

(ii) Use the adjustment method in 32.205(c) if the price is to be adjusted for evaluation purposes in accordance with paragraph (e)(1)(ii) of this section. 

Styles said

In pre-confirmation hearings

3. In part, I believe the problem with performance-based service contracts centers on a lack of clarity regarding the definition of what constitutes a performance-based service contract. Based on my experience, there is tremendous disagreement among agencies regarding the requirements to qualify a contract as a performance-based service contract. Previous attempts by OFPP to clarify the definition, including a "checklist" of minimum required elements for an acquisition to be considered performance-based, have been wholly unsuccessful. More generally, agencies have received little useful guidance regarding the transition to performance-based statements of work.

Too often in the acquisition of services there is a failure to communicate adequately among the government acquisition team. Requirements personnel do their work; contracting personnel do their work; and, the two never fully integrate to address the specific service requirement as a whole. While the government has reduced "stove piping", there is room for improvement. The entire acquisition work force (I am specifically thinking of requirements personnel) must be educated about the positive role that can be played by contracting officials when they are involved early in the process. Contracting personnel can make an enormous contribution to the acquisition of services if they are involved when the requirement is being defined. Unfortunately, this involvement often begins too late. OFPP must work to ensure that contracting officials are involved early in the acquisition planning process, not at the point when the statement of work has already been defined, and all that remains are the solicitation and award phases of the acquisition process.

http://www.acqnet.gov/Notes/stylesprehearing.htm

11/1/01 hearing

3.  Using Performance-Based Service Contracting (PBSC)


Let me now turn briefly to the topic of performance-based service contracting – i.e., where the focus is on desired mission-related outcomes as opposed to how work is 

performed. With performance-based contracts, we can achieve better acquisition solutions for service contracts by fostering the creativity and initiative of the private sector. 


Your letter of invitation points out that PBSC is underutilized.  In part, I believe the problem centers on a lack of clarity regarding the definition of what constitutes a performance-based service contract.  Based on my experience, there is considerable disagreement among agencies regarding the requirements to qualify a contract as performance-based.  Previous attempts by OFPP to clarify the definition, including a "checklist" of minimum required elements for an acquisition to be considered performance-based, have been unsuccessful. 


Therefore, as a first step towards improving use of PBSC, I will be working with the agencies on a common definition.  This does not mean that agencies should refrain from gaining experience with PBSC in the meantime.  In this regard, I am pleased that numerous agencies are actively pursuing pilot programs.  Among other things, strong performance-based statements of work will be important to the success of the Administration’s competitive sourcing initiative -- forming the basis for good public-private and private-private competitions.  PBSC will allow parties to offer innovative solutions to meet the government’s needs rather than having the government preempt this innovation by telling the parties how to do the work.


OFPP recognizes that agencies likely will need additional guidance.  We will be assessing ways to achieve a successful government-wide transition to PBSC.

http://www.acqnet.gov/Notes/sarafinal.doc
Refocusing our PBSC efforts.  As your letter of invitation notes, PBSC is underutilized.  To help energize and refocus our PBSC efforts, I am taking the following steps.


First, I am forming an inter-agency group to resolve disagreements among the agencies regarding the requirements to qualify a contract as performance-based.  I anticipate, as one output of this effort, improved guidance regarding the scope and nature of PBSC.  There must be a common understanding of the definition upon which to build experience and track progress.


Second, I am supporting pilot efforts that can help agencies gain experience with the PBSC concept.  In this regard, I support government-wide expansion of the pilot that Congress established for DOD in the Defense Authorization Act for FY 01.  (I am assuming that this is the sole intent of sections 401(a) and (b) of the bill.)  Under that pilot, DOD may treat acquisitions for services of $5 million or less as commercial items 

if the purchases are performance-based and made on a firm-fixed-priced basis, and certain other conditions are met.  Expansion of this pilot to civilian agencies should help to incentivize greater use of PBSC. 

Notes: Format


 

Footnotes are notes that are placed at the bottom of the page in a research paper. Endnotes are notes which are gathered together at the end of the paper. Use one form or the other; the format for both is the same. Notes are numbered consecutively.

The complete citation is provided the first time a source is cited.

Subsequent references can be abbreviated by providing only the author's last name followed by a page reference.

If there is more than one author with the same surname or more than one source by the same author, then subsequent references will also contain an abbreviated form of the title of the article or the book.

The Latin abbreviation Ibid. can be used to refer to the previous source. When used by itself it refers to the source and page(s) to which reference was last made. Ibid. followed by a page number refers to the previous source but a different page.

A few examples follow:

1. Milovan Djilas, Tito: The Story from Inside (New York: Harcourt, Brace, Jovanovich, 1980), 58-60. [The complete citation is provided the first time a source is cited.]
 

2. Ibid. 
[A reference to pages 58-60 of the Djilas book.]
3. Ibid., 61.
[A reference to page 61 of the Djilas book.]
4. Sabrina Petra Ramet, "War in the Balkans," Foreign Affairs (Fall 1992): 79.
5. Djilas, 85.
[There has been an intervening reference, so an abbreviated form of the citation is used in this instance to refer to the Djilas book.]
6. Ibid.
[A reference to Djilas, page 85.]
7. Sabrina Petra Ramet, "The Push for National Purity," Newsweek (3 August 1992):36.
[A second article by Ramet.]
8. Ibid.
[A reference to Ramet's second article.]
9. Ramet,"War," 80.
[A reference to Ramet's first article.]
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