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INTRODUCTION

Federal Government acquisition of non-commercial supplies may include delivery of technical data and computer software with well-known licensing terms such as Unlimited Rights, Limited Rights or Restricted Rights.  The broad scope of Unlimited Rights has led to questions about the fairness or utility of Unlimited Rights, and Government programs may be unduly hindered by the restrictions of Limited or Restricted Rights.  In Defense Department acquisitions, the resulting contract can permit delivery of technical data and computer software using a “middle way,” known as Government Purpose Rights, which is an Intellectual Property licensing system that is available to DOD acquisitions.  Government Purpose Rights (“GPR”) lie somewhere between the broad Unlimited Rights license rights allowing unrestricted Government release of information and the more restrictive Limited or Restricted Rights licensing rights that forbid most releases outside the Government.  The Government Purpose Rights license affords the Government with a comprehensive set of non-commercial license rights blending the broad Unlimited Rights and more restrictive Limited or Restrictive Rights license terms. 1
This paper will describe the salient features of GPR such as the scope of the GPR license, differences between GPR, Unlimited Rights, and Limited Rights, the circumstances when GPR is granted and other characteristics of the GPR license.  

SCOPE OF THE GPR LICENSE
Beginning in 1987 after considerable debate and industry comment about DOD technical data policy, DOD published a series of draft and interim regulations to reform technical data policies and procedures, which included Government Purpose License Rights provisions.  After Congress commissioned two separate advisory panels to study technical data policy, the current Defense FAR Supplement (“DFARS”) Part 227 emerged on June 28, 1995. 2  The inaugural DFARS Part 227 included inter alia., the forerunner of today’s standard data clause found at DFARS 252.227-7013 (48 CFR 252.227-7013), Rights in Technical Data-Noncommercial Items, (Nov. 1995).
The GPR license is available to both the DOD and civilian agencies, but seems to enjoy a more widespread use in DOD acquisitions.  Federal Acquisition Regulation (“FAR”) 52.227-14, Rights In Data-General, provides for Unlimited Rights, Limited Rights, Restricted Rights3 and a somewhat limited GPR coverage for copyrighted data first produced under the contract.4 The other agency FAR Supplements do not seem to provide standard GPR contract coverage.5  Paragraph (a)(12) of DFARS 252.227-7013, Rights in Technical Data-Noncommercial Items, (Nov 1995) (hereafter the “7013 Clause”) defines GPR as follows:

“Government purpose rights” means the rights to --

(i) Use, modify, reproduce, release, perform, display, or disclose technical data within the Government without restriction; and

(ii) Release or disclose technical data outside the Government and authorize persons to whom release or disclosure has been made to use, modify, reproduce, release, perform, display, or disclose that data for United States government purposes. (Emphasis Supplied)

The (a)(12)(i) portion of the definition describes internal Government uses of the data, while the (a)(12)(ii) portion governs uses of the data outside the Government.  In both cases, the usage rights to “use, modify, reproduce, release, perform, display, or disclose,” are fairly comprehensive.  However, extra-governmental usage rights are limited to “United States government purposes.”  Paragraph (a)(11) of the 7013 Clause, defines “Government purpose” as:

“Government purpose” means any activity in which the United States Government is a party, including cooperative agreements with international or multi-national defense organizations, or sales or transfers by the United States Government to foreign governments or international organizations. Government purposes include competitive procurement, but do not include the rights to use, modify, reproduce, release, perform, display, or disclose technical data for commercial purposes or authorize others to do so.
(Emphasis Supplied)

This definition is as broad as the constitutional powers of the Federal Government and includes information releases to foreign governments.  This broad definition of “Government purposes” allows the Government to release GPR data to a competitor on another Government contract or subcontract, but prohibits release to anyone for a commercial purpose.  The supporting rationale for such broad disclosure power is that past or present Government funding of development should allow the Government to release the GPR-information for non-commercial needs that are consistent with a Government purpose.


The few reported decisions on GPR interpret the phrase “Government purposes” under older contracts and regulations that preceded today’s 7013 GPR language.  In F.Trowbridge vom Baur, B-152684, 44 Comp. Gen. 451, 1965 U.S. Comp. Gen. LEXIS 240 (1965) the Comptroller General dismissed a protest by Space Corporation against an Air Force Invitation For Bids including allegedly proprietary drawings delivered to the Government under a previous contract granting the Government the “… right to reproduce, use and disclose for governmental purposes…”6 holding that the Air Force’s competitive procurement was considered a valid government purpose.  The protester’s request for reconsideration was denied in F.Trowbridge vom Baur, B-152684, 1965 U.S. Comp. Gen. LEXIS 2817 (1965).

In the Matter of Israel Aircraft Industries, Ltd. Reconsideration, B-258229.2, 95-2 CPD 46, 1995 U.S. Comp. Gen LEXIS 496 (1995) the Comptroller General denied reconsideration of its earlier dismissal of Israel Aircraft Industries (IAI) protest (Matter of Israel Aircraft Industries, Ltd., B-258229, 94-2 CPD 262, U.S. Comp. Gen. LEXIS 983 (1994)) against the release of certain IAI-developed data in a Foreign Military Sales (FMS) procurement.  IAI had developed this data under a 1987 Army development contract that granted the Army the right to use the data for “Government purposes only,” but neither the 1987 contract nor the then-current procurement regulations defined “Government purposes.”  Citing this lack of a definition for the term, IAI argued that “Government purposes only” excluded FMS procurements, while the Government argued that the lack of a definition did not preclude FMS procurement from being a Government purpose.  In Matter of Israel Aircraft Industries, Ltd. Reconsideration, supra., 95-2 CPD 46, pp. 4-5, the Comptroller General analyzed the 1995 definitions, including a then-recent Federal Register revision.  In this excerpt from the decision, “current clause” refers to the 1987 contract clause at issue, and “proposed clause,” refers to the then-recent Federal Register revision, which is actually today’s 7013 GPR definition, that was published near the time of the reconsideration decision.
The current DFARS clause at issue states:

“Government purposes include competitive procurement, but do not include the right to have or permit others to use … data … for commercial purposes.”  …
The definition included in the [Federal Register] proposed clause states:

“Government purpose means any activity in which the United States Government is a party, including cooperative agreements with international or multi-national defense organizations, or sales or transfers by the United States Government to foreign governments or international organizations. Government purposes include competitive procurement, but do not include the rights to use, modify, reproduce, release, perform, display, or disclose technical data for commercial purposes or authorize others to do so.” 59 Fed. Reg. 31605 (1994).

Contrary to the situation in the case cited by IAI, the earlier government purposes language was more general, and the proposed language more specific; the earlier clause did not include any precise limitations that were to be replaced by the proposed clause. Rather, the proposed clause would add a definition of government purpose, while retaining verbatim the sentence that gives examples of government purposes in the current clause. 

….

More specifically, the current DFARS clause does not seek to define ‘government purpose,’ but only to give examples of what types of activities are included and not included, i.e., competitive procurement is included but commercial purposes are not. The proposed clause, however, does define ‘government purpose,’ as indicated by its use of the verb ‘means,’ rather than ‘includes.’ Thus, considering the two clauses for the commonly understood meaning of their terms, it is apparent that they are not inconsistent; that the proposed clause offers more information than the current clause but does not change its basic meaning; and that there is nothing to indicate that the current regulation excludes FMS transactions. 

(Emphasis Supplied; Footnotes Omitted)

Today’s GPR definition of “governmental purpose” is consistent with the Comptroller General’s earlier expansive rulings that both competitive acquisition and FMS procurements are valid governmental purposes.  These cases, plus the clear language of the 7013 Clause, should result in the courts construing governmental purpose, in particular, and GPR, in general, in a similar manner.

DIFFERENCES BETWEEN GPR, UNLIMITED RIGHTS AND LIMITED RIGHTS 

The main differences between GPR, Unlimited Rights and Limited Rights are the scope of external release permitted by each type of license.  GPR is best understood as a compromise between the two polar extremes represented by Unlimited Rights and Limited Rights.

Unlimited Rights is an extremely broad license right defined by paragraph (a)(15) of the 7013 Clause:

“Unlimited rights” means rights to use, modify, reproduce, perform, display, release, or disclose technical data in whole or in part, in any manner, and for any purpose, whatsoever, and to have or authorize others to do so.   

The Unlimited Rights license allows broad Government use and disclosure “… in any manner, and for any purpose, whatsoever,” which permits Government release and disclosure to anyone, except in the cases of export controls and classified information, and by any means, including posting on the internet.  However, Unlimited Rights is not Government ownership of the data because paragraph (c) of the 7013 Clause reserves for the contractor all rights not granted to the Government.  The recipient of Unlimited Rights data may use the information for both Governmental and commercial purposes.

Limited Rights is on the other end of the continuum, and it is a much narrower license right defined by paragraph (a)(13) of the 7013 Clause:

“Limited rights” means the rights to use, modify, reproduce, release, perform, display, or disclose technical data… within the Government. The Government may not, without the written permission of the party asserting limited rights, release or disclose the technical data outside the Government, use the technical data for manufacture, or authorize the technical data to be used by another party, except that the Government may reproduce, release or disclose such data or authorize the use or reproduction of the data by persons outside the Government if reproduction, release, disclosure, or use is --

    (i) Necessary for emergency repair and overhaul; or

    (ii) A release or disclosure of technical data (other than detailed manufacturing or process data) to… a foreign government that is in the interest of the Government … for evaluational or informational purposes;

    (iii) Subject to a prohibition on the further reproduction, release, disclosure, or use of the technical data; and

    (iv) The contractor or subcontractor asserting the restriction is notified of such reproduction, release, disclosure, or use.
(Emphasis Supplied)

Ordinarily, Limited Rights data cannot be released outside the Government without the contractor’s written permission.  The two exceptions to the ban on extra-governmental release are for emergency repair and overhaul and a release or disclosure of certain kinds of data to a foreign government for evaluation or informational purposes, subject to a prohibition on the further release and notice to the contractor or subcontractor.  It should be noted that the (a)(12)(i) internal portion GPR definition is exactly the same as the Limited Right’s internal usage license right. Unauthorized external Government release of Limited Rights data would be considered a criminal offense under the Trade Secrets Act, 18 USC § 1905.7
Limited Rights allows release and disclosure to other Government employees, but requires contractor permission to release to anyone outside the Government, including support contractors.  By contrast, GPR authorizes release outside the Government to Government contractors, subcontractors, vendors and suppliers, provided it is for a Government purpose.  Limited Rights only allows the two strictly limited disclosures outside the Government mentioned above. 

WHEN GPR IS GRANTED
Data rights should be negotiated before contract award and, by including DFARS 252.227-7017, Identification and Assertion of Use, Release, or Disclosure Restrictions (June 1995) in the RFP offerors are invited to identify “… data … that the Offeror, its subcontractors or suppliers, or potential subcontractors or suppliers, assert should be furnished … with restrictions on use, release, or disclosure.”  The DFARS 252.227-7017 data rights assertions should not only list drawings, specifications and other data in which the offeror asserts anything other than Unlimited Rights, but also include a justification for the assertions.

Funding history for the development of the contract item is a crucial determining factor in negotiating the appropriate data rights.  Allocation of data rights can also be viewed as a continuum between Unlimited Rights and Limited Rights.  Unlimited Rights occupies the one polar extreme where the contractor develops “… the items, components or process … exclusively with Government funds,”8 while the opposite extreme of Limited Rights is a contractor safe harbor for data for “… items, components, or processes developed exclusively at private expense and marked with…” the Limited Rights legend.9  Between the polar extremes of exclusive Government funding and exclusive contractor funding is a blend of Government and private funding known as “mixed funding,” and paragraph (b)(2)(i) of the 7013 Clause states:

    (i) The Government shall have government purpose rights … in technical data --

    (A) That pertain to items, components, or processes developed with mixed funding except when the Government is entitled to unlimited rights in such data as provided in paragraphs (b)(ii) and (b)(iv) through (b)(ix) of this clause; or

    (B) Created with mixed funding in the performance of a contract that does not require the development, manufacture, construction, or production of items, components, or processes.



(Emphasis Supplied)

Paragraph (b)(2)(i)(A) covers those cases where the contract item itself was developed under a contract as a result of mixed funding, while paragraph (b)(2)(i)(B) regulates those situations where the data, e.g. a drawing package, is being created with mixed funding under a contract.  But, what exactly is mixed funding?
Paragraphs (a)(7)-(9) provide three mutually exclusive definitions of “mixed funding,” “developed exclusively at private expense” and “developed exclusively with government funds.”  Paragraph (a)(7) defines the key Limited Rights term “developed exclusively at private expense,” as follows:

“Developed exclusively at private expense” means development was accomplished entirely with costs charged to indirect cost pools, costs not allocated to a government contract, or any combination thereof.

    (i) Private expense determinations should be made at the lowest practicable level.

    (ii) Under fixed-price contracts, when total costs are greater than the firm-fixed-price or ceiling price of the contract, the additional development costs necessary to complete development shall not be considered when determining whether development was at government, private, or mixed expense.

(Emphasis Supplied)

While paragraph (a)(8) defines “developed exclusively with government funds” as development that “… was not accomplished exclusively or partially at private expense,” paragraph (a)(9) defines mixed funding as a combination of contractor and Government partial funding, as follows:

“Developed with mixed funding” means development was accomplished partially with costs charged to indirect cost pools and/or costs not allocated to a government contract, and partially with costs charged directly to a government contract. (Emphasis Supplied)

The 7013 mixed funding definition does not quantify how much Government financial support is necessary to qualify for partial Government funding.  Thus, even a modest Government financial contribution can qualify as “developed with mixed funding.”10  

OTHER CHARACTERISTICS OF THE GPR LICENSE

Other significant GPR features include the duration of the GPR license, enforceability requirements, contractor reservation of rights, marking requirements and an open-ended invitation to negotiate non-standard terms and conditions.  The basic duration of the GPR license is five years beginning with contract execution11, but a different time period may be negotiated by the parties. At the expiration of the five-year term, or other negotiated time period, the Government’s license in the data shall become Unlimited Rights.12 

The non-commercial use requirement is one hallmark of the GPR license, and paragraph (b)(2)(iii) of the 7013 Clause imposes the following enforceability requirements on the Government to ensure that the recipient will not violate the commercial use prohibition:

(iii) The Government shall not release or disclose technical data in which it has government purpose rights unless --

    (A) Prior to release or disclosure, the intended recipient is subject to the non-disclosure agreement at 227.7103-7 of the … (DFARS); or

    (B) The recipient is a Government contractor receiving access to the data for performance of a Government contract that contains the clause at DFARS 252.227-7025, Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends. 





(Emphasis Supplied)

Under these requirements the recipient becomes eligible for GPR data by agreeing to a either a Non-Disclosure Agreement (“NDA”) or the prescribed contract clause requiring that the GPR data will be used only for non-commercial Government purposes.  Both the DFARS 227-7103-7 NDA and the DFARS 252.227-7025 contract clause include third party beneficiary language providing the owner of the data with a legal remedy against the recipient who misuses the data for a commercial or non-Governmental purpose.13 
While the Government’s interests in GPR seem to be the paramount concern of the GPR portions of the 7013 Clause, the interests of the contractor who develops the data should not be overlooked.  After all, the developing contractor is the owner of the data that is licensed to the Government by virtue of the 7013 Clause.  Paragraph (b)(2)(iv) of the 7013 Clause reminds us of the contractor’s ownership in the data:

    (iv) The Contractor has the exclusive right, including the right to license others, to use technical data in which the Government has obtained government purpose rights under this contract for any commercial purpose during the time period specified in the government purpose rights legend prescribed in paragraph (f)(2) of this clause. 

This language is usually understood as the contractor’s reservation of ownership rights, including the right to file for a copyright.  To protect against mistaken or inadvertent disclosure of GPR data, paragraph (f) “Marking Requirements” and (f)(2) of the 7013 Clause specify that GPR data be “conspicuously and legibly” marked with a GPR protective legend that identifies the contract number, contractor’s name and address and the GPR expiration date, along with the following warning:

The Government's rights to use, modify, reproduce, release, perform, display, or disclose these technical data are restricted by paragraph (b)(2) of the Rights in Technical Data-Noncommercial Items clause contained in the above identified contract. No restrictions apply after the expiration date shown above. Any reproduction of technical data or portions thereof marked with this legend must also reproduce the markings.

It should be noted that the marking requirements are strictly enforced by DOD personnel and that unauthorized variations of the prescribed legends may result in a Government challenge procedure under the Contract Disputes Act of 1978, 41 U.S.C. §§ 601-613 .14
Finally, paragraph (b)(4) of the 7013 Clause provides an open-ended and broad authorization for negotiating “nonstandard” terms and conditions:

The standard license rights granted to the Government under paragraphs (b)(1) through (b)(3) of this clause, including the period during which the Government shall have government purpose rights in technical data, may be modified by mutual agreement to provide such rights as the parties consider appropriate but shall not provide the Government lesser rights than are enumerated in paragraph (a)(13) of this clause. Any rights so negotiated shall be identified in a license agreement made part of this contract. 









(Emphasis Supplied)

This section provides authority for changing other aspects of the GPR license, such as modifying the GPR legend, authorizing certain limited commercial sales or tailoring the definition of Government purposes to exclude certain international sales or transfers.15 The Specifically Negotiated License Rights of paragraph (b)(4) are not limited to GPR, and may also authorize revising Unlimited Rights and Limited Rights license terms, so long as the negotiated license rights “… shall not provide the Government lesser rights than are enumerated in paragraph (a)(13)of this clause…”16 which defines Limited Rights. 
CONCLUSION

The GPR provisions of the 7013 Clause provide DOD with a “middle way” of acquiring IP rights in data under DOD programs.  The GPR provisions of the 7013 Clause allow the Government and industry to avoid the actual, or perceived, unfairness of acquiring Unlimited Rights in data, and also permit the Government to recoup its earlier developmental funding through non-commercial uses of GPR data, including competitive and international procurements.  Moreover, the GPR portions of the 7013 Clause also include an enforcement mechanism that limits Government disclosure to certain eligible recipients who promise only non-commercial use of the GPR data.  DOD and industry personnel should be encouraged to use the GPR when warranted.  The civilian agencies should also consider negotiating similar contract clauses whenever it is appropriate.

1.  Recognizing that there are a number of different characteristics and definitions for technical data, computer software, computer software documentation, Limited Rights and Restricted Rights, this paper will focus on technical data and Limited Rights.  Rights in computer software, computer software documentation, and Restricted Rights are defined and governed by the standard DFARS 252.227-7014 (48 CFR 252.227-7014) clause, Rights In Noncommercial Computer Software And Noncommercial Computer Software Documentation, (June 1995).  “Data” as used in this paper means “technical data” as defined by paragraph (a)(14) of the standard DFARS 252.227-7013 (48 CFR 252.227-7013) clause, Rights in Technical Data-Noncommercial Items, (Nov. 1995).  Generally, “technical data” should be used instead of “data.” 
2.  60 Fed. Reg. 33,464.

3.  FAR 52.227-14 covers both data and computer software, unlike the DFARS which has separate standard clauses for each. 

4.  FAR 52.227-14(c)(1).   See also FAR 52.227-14(c)(2) which requires GPR for data deliveries that commingle non-contract copyrighted data with contract data deliverables.  Additionally, FAR 27.408, Cosponsored research and development activities, authorizes negotiating less than Unlimited Rights in contracts involving cosponsored research when “…the contractor’s and Government’s respective contributions to any item …developed or produced … under the contract are not readily segregable …such rights should … assure use of the data for agreed-to Governmental purposes (including reprocurement rights as appropriate)… ”

5.  See for example NASA FAR Supplement 1827.404-409; Transportation Acquisition Regulation Part 1227 and DOE Procurement Regulations 952.227-14.

6.  The data rights clause at issue in the F.Trowbridge vom Baur case was “Reproduction And Use of Technical Data,” Armed Services Procurement Regulation 9-112 (1955).

7.  18 USC 1905, - Disclosure of confidential information generally, Whoever, being an officer or employee of the United States or of any department or agency thereof, any person acting on behalf of the Office of Federal Housing Enterprise Oversight, or agent of the Department of Justice as defined in the Antitrust Civil Process Act (15 U.S.C. 1311-1314), publishes, divulges, discloses, or makes known in any manner or to any extent not authorized by law any information coming to him in the course of his employment or official duties or by reason of any examination or investigation made by, or return, report or record made to or filed with, such department or agency or officer or employee thereof, which information concerns or relates to the trade secrets, processes, operations, style of work, or apparatus, or to the identity, confidential statistical data, amount or source of any income, profits, losses, or expenditures of any person, firm, partnership, corporation, or association; or permits any income return or copy thereof or any book containing any abstract or particulars thereof to be seen or examined by any person except as provided by law; shall be fined under this title, or imprisoned not more than one year, or both; and shall be removed from office or employment

8.  DFARS 252.227-7013 (b)(1)(i).

9.  DFARS 252.227-7013 (b)(3)(i)(A).

10.  The Appeal of Bell Helicopter Textron, ASBCA No. 21192, 85-3 BCA para. 18,415; 1985 LEXIS 536 (1985) is an interesting pre-DFARS case where the Board held that the subcontractor lost Limited Rights protection for data because relatively minor amounts of Government financed development led to the conclusion that the contract items were not developed exclusively at private expense.

11. DFARS 252.227-7013 (b)(2)(i).

12. DFARS 252.227-7013 (b)(2)(ii).

13.  See for example DFARS 227.7103-7 (c), Use and non-disclosure agreement (d)(6), which states:

The Recipient is executing this Agreement for the benefit of the Contractor. The Contractor is a third party beneficiary of this Agreement who, in addition to any other rights it may have, is intended to have the rights of direct action against the Recipient or any other person to whom the Recipient has released or disclosed the Data, to seek damages from any breach of this Agreement or to otherwise enforce this Agreement.
Similarly, DFARS 252.227-7025, Limitations On The Use Or Disclosure of Government-Furnished Information Marked With Restrictive Legends, (June 1995), paragraph (c)(2) Indemnification and creation of third party beneficiary rights, states:

The Contractor agrees --That the party whose name appears on the restrictive legend, in addition to any other rights it may have, is a third party beneficiary who has the right of direct action against the Contractor, or any person to whom he Contractor has released or disclosed such data … for the unauthorized duplication, release, or disclosure of technical data … subject to restrictive legends. 
14.  DFARS 252.227-7037, Validation Of Restrictive Rights In Technical Data, (Sept. 1999).

15.  In some cases contractors are concerned that uncontrolled international release of computer software may facilitate software piracy.  

16. DFARS 252.227-7013 (b)(4).
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